
IN THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF ILLINOIS

R&Q REINSURANCE COMPANY,

Plaintiff,

v.

THE AMERICAN INSURANCE COMPANY,

Defendant.

Case No. 1:16-cv-4199

DEFENDANT THE AMERICAN INSURANCE COMPANY’S MEMORANDUM OF
LAW IN SUPPORT OF MOTION TO TRANSFER PURSUANT TO 28 U.S.C. §1404(a)

INTRODUCTION

This case is a California dispute, involving allegations of breach of reinsurance contract

notice provisions that occurred in California. California is the location of Defendant The

American Insurance Company’s (“TAIC”) claim handling and reinsurance function at issue, and

the majority, if not all, material witnesses to the alleged breach, as well as the documentary

evidence relevant to the action are located in the Northern District of California. Conversely,

Illinois has only an attenuated connection to this matter in so far as the relevant reinsurance

contracts were executed in Illinois in the late 1970s. As the relevant inquiry to the issue of “late

notice” is the place of alleged non-performance, and not the place of contracting and negotiation,

the fact that contracting occurred in Illinois is immaterial to this Motion. On balance, both the

convenience and interest of justice factors of Section 1404(a) weigh substantially in favor of

transferring this action to the Northern District of California. As such, TAIC respectfully

requests that the Court grant its Motion to Transfer Venue pursuant to 28 U.S.C. Section1404(a).

RELEVANT FACTUAL BACKGROUND

TAIC is in the business of providing insurance to companies throughout the United
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States. TAIC had maintained its principal place of business in California since the 1940s, when

it was acquired by its parent company, Fireman’s Fund Insurance Company, a California

corporation (“FFIC”). 1 (See Affidavit of Eric Billeter “Billeter Aff.,” Ex. 1 at ¶3.) FFIC is an

affiliate and former parent company of San Francisco Reinsurance Company (“SF Re”). (Id.)

SF Re is now handling the claim adjustment and reinsurance collection for TAIC. (Id.) TAIC

has historically based the entirety of its asbestos claims handling operations in California. (Id.)

Between October 7, 1967 and September 1, 1985, TAIC placed several excess liability

policies with General Motors Corporation (“GM”) (the “GM Policies”). In the late 1970s, TAIC

secured reinsurance of the GM risk thorough facultative reinsurance placements with R&Q Re’s

predecessor INA (the “R&Q Re Contracts”). The R&Q Re Contracts were negotiated between

INA’s and FFIC’s Chicago, Illinois respective branch offices.

The above-captioned action (“Illinois Action”) arises from (a) TAIC’s settlement of

claims alleged by GM against TAIC for insurance coverage under certain policies of excess

liability insurance issued by TAIC to GM, which are encompassed in the lawsuit entitled, Motors

Liquidation Company DIP Lenders Trust v. Allianz Insurance Company, et al., C.A. No. N1C-

12-022, (the “GM Coverage Claims”), and (b) TAIC’s billing of a portion of this settlement to

R&Q Re, which is the successor in interest to INA Re, a company that reinsured certain policies

issued by TAIC to GM (the “Reinsurance Claim”). (Billeter Aff., ¶4.)

All operations pertaining to the GM Coverage Claims and the Reinsurance Claim have

been managed out of TAIC’s California offices, where files and documents relevant to the

Illinois Action are located. (Billeter Aff., ¶¶6 and 8.) Additionally, the SF Re employees who

managed the GM Coverage Claims and Reinsurance Claim for TAIC worked out of and/or

1 Recently, in 2015, TAIC’s executive board and administrative function were relocated to Chicago, Illinois.
Notwithstanding this relocation, all relevant claims and underwriting function remain in California. (Billeter Aff.,
¶3.)
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maintained an office address at SF Re’s California offices. (Billeter Aff., ¶¶ 9-10.) All notice of

the GM Coverage Claim provided by TAIC to R&Q Re, and TAIC’s demands for payment under

the R&Q Re Contracts were made from SF Re’s California offices. (See Declaration of John

Vales (“Vales Decl.”), Ex. 2 at Ex.’s. B-D.)

Prior to filing the Illinois Action, in October 2015, R&Q Re conducted a two-day audit of

TAIC’s claim files and underwriting files related to the GM Coverage Claims at SF Re’s

California offices. (Billeter Aff., ¶11; Vales Decl., Ex. E.)

On June 6, 2016, TAIC filed an action against R&Q Re in the US District Court for the

Northern District of California for breach of contract related to the GM Claims styled, The

American Insurance Company v. R&Q Reinsurance Company, 3:16-cv-3044 (Vales Decl.,

Ex.A.)

ARGUMENT

Transfer is appropriate under 28 U.S.C. Section 1404(a) when “(1) venue is proper in

both the transferor and transferee court; (2) transfer is for the convenience of the parties and

witnesses; and (3) transfer is in the interest of justice.” Clear Lam Packaging, Inc. v. Rock-Tenn

Co., No. 02 C 7491, 2003 WL 22012203, at *3 (N.D. Ill. Aug. 22, 2003); Simonian v. Hunter

Fan Co., 2010 U.S. Dist. LEXIS 107766, at *5 (N.D. Ill. Oct. 7, 2010). The goal of Section

1404(a) is to “prevent a waste of time, energy, and money and to protect litigants, witnesses and

the public against unnecessary inconvenience and expense.” Van Dusen v. Barrack, 376 U.S.

612, 616 (1964) (citation and internal quotations omitted); see also Axa Corp. Solutions v.

Underwriters Reins. Corp., 347 F.3d 272, 276-77 (7th Cir. 2003) (“devices such as 28 U.S.C.

§1404(a) ... exist for the total or partial consolidation of related cases from different districts”).

Satisfying the first prong of the transfer test, the US District Court for the Northern
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District of California is a proper venue for the Illinois Action under original diversity

jurisdiction, as complete diversity exists between the parties (R&Q Re is domiciled in

Pennsylvania and TAIC is domiciled in Ohio), and the amount in controversy exceeds $75,000.

28 USC § 1332. (See, Vales Decl., Ex. A.) The second and third prongs of Section 1404 also

heavily favor transfer.

A. Convenience Factors Favor Transfer Of The Illinois Action To The Northern
District Of California.

In analyzing the convenience factor of the Section 1404, courts consider four private

interest factors: (1) the plaintiff’s choice of forum; (2) the situs of material events; (3) the relative

ease of access to sources of proof; and, most importantly, (4) the convenience to the witnesses

and parties. Simonian, 2010 U.S. Dist. LEXIS at *5-6 (internal citations and quotations

omitted); Clear Channel Outdoor, Inc. v. Rubloff Oakridge Algonquin, 2003 U.S. Dist. LEXIS

18422, at *10 (N.D. Ill. Oct. 16, 2003). Each of the factors squarely support transfer to the

Northern District of California.

1. R&Q Re’s Choice Of Forum Should Be Accorded No Deference.

At the outset, “Plaintiff’s choice of forum has minimal value where no conduct

complained of occurred in selected forum, or where forum chosen had no other connection with

matter in controversy.” Chicago, R. I. & P. R. Co. v Igoe, 220 F2d 299 (7th Cir. 1955). And,

Plaintiff's forum selection carries even less weight where the chosen forum is not plaintiff’s

“home” district. See Conseco Life Ins. Co. v. Reliance Ins. Co., 2001 U.S. Dist. LEXIS 21475,

*14 (N.D. Ill. Dec. 17, 2001) (“The plaintiff’s choice of forum has diminished in significance

since the enactment of §1404(a). This is especially true when the plaintiff is a non-resident of the

chosen forum”). “Because the central purpose of any forum non conveniens inquiry is to ensure

that the trial is convenient, a foreign plaintiff’s choice deserves less deference.” Piper Aircraft
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Co. v. Reyno, 454 U.S. 235, 256 (1981); see also Bank of Am. v. Illumination Station, Inc., 2011

U.S. Dist. Lexis 46734, *11-12 (N.D. Ill. 2011) (“In the Seventh Circuit, a first-to-file rule is not

rigidly adhered to”). Finally, when there are two suits in different venues, each concerning the

same set of facts, plaintiff’s choice of forum “loses its significance entirely.” Research

Automation, Inc. v. Schrader-Bridgeport Int’l, Inc.., 626 F. 3d 973, 979 (7th Cir. 2010).

R&Q Re is a company foreign to Illinois, thus its choice of Illinois as forum should be

given little deference. Furthermore, Illinois is not the situs of TAIC’s alleged non-performance

of the R&Q Re Contracts and the bulk of material witnesses and evidence related TAIC’s alleged

breach are located in the Northern District of California. It is for these reasons that TAIC filed

its lawsuit arising from the R&Q Re Contracts in California.

R&Q Re’s motives for filing this action in Illinois are transparent and consistent with its

recent practice of filing “late notice” lawsuits here in an attempt to avail itself to Illinois’ notice

laws, which arguably provide reinsurers with a less onerous path to avoid their obligations on

late notice grounds. See e.g. R&Q Reinsurance Company et al. v. St. Paul Fire & Marine

Insurance Company, Case No. 15-cv-07784, Order Granting Motion to Transfer, Docket No. 613

(March 30, 2016).2 The Court should therefore accord no deference to R&Q Re’s blatant forum

shopping. Campbell Software v. Kronos, Inc., 1996 U.S. Dist. LEXIS, at *13 n.1 (“This court

will not accord any deference to the chosen forum because of plaintiffs’ transparent attempt at

forum-shopping.”); Qurio Holdings v. DirecTV, LLC, 2015 U.S. Dist. LEXIS 56282, at *9

(N.D.Ill. Apr. 29, 2015) (plaintiff’s conduct “raises the specter of forum-shopping and weighs

against any deference to [plaintiff’s] preference to proceed” in another jurisdiction).

2 In making this statement, TAIC does not in any way concede that Illinois law would govern this dispute should the
Court decline to transfer venue. Regardless of the venue of this suit, California law should control. See infra, at pp.
11.
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2. The Underlying Material Events Occurred In The Northern District
Of California.

All material events giving rise to the Illinois Action occurred in the Northern District of

California, which weighs squarely in favor of transferring the case to this forum. Illinois courts

have held that in a breach of contract case, the location where the business decisions allegedly

causing the breach occurred is more relevant than the location of contract formation. Rosman

Adjustment Corp. v. Bernay, No. 12 C 8239, 2013 WL 453197 at *2 *N.D. Ill. Feb. 6, 2013);

Warfield Elec. Co. v. Warfield Elec. Of Texas, Inc., No. 99 C 2901, 2000 WL 12446 at *3 (N.D.

Ill. Jan. 3, 2000). Further, in a case involving late notice to a reinsurer, the central factual inquiry

is at what point the insurer became obligated to notify the reinsurer. Zenith Ins. Co. v.

Employers Ins. Of Wausau, 141 F. 3d 300, 305 (7th Cir. 1998).

Here, all operations pertaining to the GM Coverage Claims and the Reinsurance Claim

have been managed out of TAIC’s and SF Re’s California offices, where files and documents

relevant to the Illinois Action are located. (Billeter Aff., ¶¶ 6 and 8.) All decisions related to

notice of the GM Coverage Claim provided by TAIC to R&Q Re were made by personnel who

managed the GM Coverage Claims for TAIC operating from California offices, as were TAIC’s

demands for payment under the R&Q Re Contracts. (Billeter Aff., ¶¶ 6 and 10.) In fact,

Illinois’s sole connection to this dispute is the fact that the parties’ respective Chicago, Illinois

branch offices executed the R&Q Re Contracts. This fact is immaterial to the central factual

issue of where the alleged non-performance occurred--California. Accordingly, this factor

favors transfer.

3. The Relative Ease Of Access To Sources Of Proof Favors Transfer.

The bulk, if not all, relevant documentary proof related to the Illinois Action is located in

TAIC’s California offices or within storage facilities located in California, which should weigh
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heavily in favor of transfer. See Simonian, 2010 U.S. Dist. LEXIS at *8 (transfer appropriate

when the majority of proof is not located in or near the Northern District of Illinois). See also

e.g. In re Horseshoe Entertainment 305 F3d 354, 358 (5th Cir. 2002) —location of books and

records weighed in favor of transfer.

As Plaintiff is well aware after its two-day audit in TAIC’s California offices, the

following key evidence is located either in TAIC’s or SF Re's California offices or within

storage facilities located in California:

 Underwriting and policy files and documents related to the GM Policies;

 Reinsurance files and documents related to facultative reinsurance of the GM

Policies by INA Re, the predecessor to R&Q Re.;

 Claim files and documents related to the underlying asbestos litigation against

GM which gave rise to GM’s insurance coverage claims against TAIC, including,

without limitation, all correspondences between TAIC and GM;

 Files and documents related to the GM Coverage Claims, including the

underlying declaratory judgment lawsuit filed in the State of Delaware by GM

against TAIC styled, Motors Liquidation Company DIP Lenders Trust v. Allianz

Insurance Company, et al, C.A. No. N1C-12-022. Such documents include,

without limitation, documents related to the litigation, reserves, reinsurance

liability, and settlement of that lawsuit;

 Files and documents related to the Reinsurance Claim, including, without

limitation, documents concerning a two-day audit of TAIC’s claim files and

underwriting files conducted by R&Q Re in TAIC’s California offices; and

 Documents related to TAIC’s payment of premium to INA Re for facultative
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reinsurance of the GM Policies.

(Billeter Aff., ¶7.)

Thus, TAIC will retrieve the key documents and files for this matter from its offices in

California, not Illinois. (Billeter Aff., ¶8.) R&Q Re, for its part, has no greater connection to

Illinois. Its documents presumably reside in its domiciliary state of Pennsylvania. Accordingly,

the location of material evidence weighs in favor of transfer to the Northern District of

California.

4. The Convenience Of The Witnesses And Parties Favors Transfer.

The convenience of key witnesses to TAIC’s alleged breach of the R&Q Re Contracts

favors transfer to California. “The convenience of witnesses is often viewed as the most

important factor in the transfer balance.” Hanley v. Omarc, Inc., 6 F. Supp. 2d 770, 775 (N.D.

Ill. 1998) (citing Rose v. Franchetti, 713 F. Supp. 12203, 1214 (N.D. Ill. 1989)). See, e.g., Rudd

v. Lux Prods. Corp., 2011 U.S. Dist. LEXIS 4804, at *18 (N.D. Ill. Jan. 12, 2011) (“[I]n a case

featuring most witnesses and evidence closer to the transferee venue with few or no convenience

factors favoring the venue chosen by the plaintiff, the trial court should grant a motion to

transfer.”).

The personnel who manage the Reinsurance Claim for TAIC, who work out of the

Rancho Cordova and Petaluma, California offices that SF Re shares with TAIC, are critical to

the Illinois Action, as they were involved in all information maintained by TAIC related to the

GM Claims and the subsequent notice of this information to R&Q Re. Thus, location of these

employees should be afforded great weight in this transfer analysis.

TAIC anticipates calling the following personnel who managed the GM Coverage Claims

or the Reinsurance Claim for TAIC:
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 Eric Billeter, Claims Director SF Re Mr. Billeter is located in California.

 Jeff Hayes, Claims Specialist at SF Re. Mr. Hayes is located in California.

 Jennifer Gilbert, Claims Specialist at SF Re. Ms. Gilbert works remotely but

manages her claims from and directly reports to TAIC’s California office. Ms.

Gilbert discloses TAIC’s California office address on her official company

letterhead.

 Jeffrey Svestka, Senior Reinsurance Accountant, Allianz Global Risks US

Insurance Company aka Allianz Global Corporate & Specialty®. Mr. Svestka is

located in California.

 Marissa Tanjuaquio, Finance Specialist, SF Re. Ms. Tanjuaquio is located in

California.

(Vales Decl., ¶¶ 3-7.)

Additionally, TAIC identifies the following non-party witnesses who may possess

relevant knowledge, none of whom reside in Illinois:

 Person most qualified to testify for GM, resident of Michigan;

 Person most qualified to testify for reinsurance broker Guy Carpenter &

Company, Inc., resident of Connecticut; and

 Leslie Davis, Esq., of Crowell Moring, TAIC’s coverage counsel related to
the GM Claims, resident of Washington, D.C.

On balance, the bulk of anticipated witnesses with relevant information related to the GM

Claims and Reinsurance Claim either (i) reside in the Northern District of California, weighing

in favor of transfer, or (ii) reside outside of both California and Illinois and are neutral factors.

C. The Interest Of Justice Factors Militate In Favor Of Transfer.

Courts also consider three public interest factors in determining venue transfers: (1) the
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speed of the proceeding; (2) the court’s familiarity with applicable law; and (3) the relation of the

community to the occurrence and the desirability of resolving the controversy in its locale. Clear

Channel, 2003 U.S. Dist. LEXIS, at *10. Each factor favors transfer to the Northern District of

California.

1. The Likely Speed To Trial Favors Transfer.

When evaluating the relative speed of matters pending in two jurisdictions, courts

consider both: (1) the median months from filing to disposition; and (2) the median months from

filing to trial. Andrade v. Chase Home Fin., 2005 U.S. Dist. LEXIS 32799, at *30 (N.D. Ill. Dec.

12, 2005). “Moreover, common sense suggests that the litigation will move more quickly in a

venue close to key witnesses and evidence, and where such witnesses are within the court’s

subpoena power.” Id. Courts look to the Federal Court Management Statistics3 to evaluate

which forum would provide a quicker resolution for the parties. (See, Vales Decl., Ex. F.)

The most recent tables of the Federal Court Management Statistics shows that the median

time between filing and trial is 27.7 months in the Northern District of California, making it the

34th speediest-to-trial district. (Id.) The Northern District of Illinois is ranked 63d, with a

median filing-to-trial time of 36.7 months.4 Because the Illinois Action is more likely to be tried

sooner in the Northern District of California than in this Court, this factor favors transfer.

2. The Court’s Familiarity With Applicable Law Favors Transfer to The
Northern District of California.

In order to assess each forum’s familiarity with the applicable law, the Court must assess

which law applies to this dispute. Courts sitting in diversity, are required to apply the choice of

law principles of the states in which they sit. See Erie RR v. Tompkins, 304 U.S. 64, 78 (1938);

3 available at http://www.uscourts.gov/statistics-reports/analysis-reports/federal-court-management.
4 The two venues are nearly equal in median time from filing to disposition - The Northern District of Illinois at 7.2
months and the Northern District of California at 7.6 months. Thus, this statistic should be weighted as neutral.
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Jackson v. Payday Fin. LLC, 764 F. 3d 765, 774 (7th Cir. 2014). “Ordinarily, Illinois follows

the Restatement (Second) of Conflict Laws (1971) in making choice-of-law decisions.” Morris

B. Chapman & Associates, Ltd. v. Kitzman, 739 N.E. 2d 1263, 1269 (Ill. 2000). Section 188 of

the Restatement dictates that the law of the state with the most significant contacts to the contract

should apply. Restatement (Second) of Conflicts of Laws § 188 (1971). In determining which

state has the most significant contacts, the Court must consider (1) the place of contracting; (2)

the place of negotiation of the contract; (3) the place of performance; (4) the location of the

subject matter of the contract; and (5) the domicile and nationality of the parties. Id. These

factors “are to be evaluated according to their relative importance with respect to the particular

issue.” Id.

None of the events surrounding a key issue in the case -- notice -- occurred in Illinois.

The fact that FFIC’s former Chicago office played some role in the negotiations that ultimately

led to a contract between INA (Pennsylvania) and FFIC (then California) is of no moment, as the

place of contracting and negotiation is less important to the particular issue of late notice than the

place of the alleged non-performance and location of the subject matter of the contract. Zenith

Ins. Co. v. Employers Ins. Of Wausau, 141 F. 3d 300, 305 (7th Cir. 1998). As a result, California

law should apply to this matter and Illinois law is unlikely to apply. This factor therefore favors

transfer.

3. California Has A Stronger Relationship To The Underlying Dispute.

California has interest in adjudicating the dispute, because SF Re, all relevant claims

handling and reinsurance functions of TAIC, and the bulk of percipient witnesses to the alleged

breach of the R&Q Re Contracts are located in California. See Conseco Life Ins., 2001 U.S.

Dist. LEXIS at *14 (transfer appropriate, because Texas has a strong interest in adjudicating a
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dispute in which documents and witnesses are located in Texas). By contrast, the Northern

District of Illinois has no interest in adjudicating a dispute between two foreign companies,

where the alleged breach of contract and all relevant communications regarding alleged “late

notice” occurred outside of Illinois. Accordingly, the interest of justice factor favors transfer.

CONCLUSION

WHEREFORE, TAIC respectfully requests that this Court: (a) transfer this action to the

Northern District of California pursuant to 28 U.S.C. Section 1404(a), for the convenience of the

parties and witnesses, and in the interest of justice; and (b) grant such other and further relief as

the Court deems just and proper.

DATED: June 6, 2016 Respectfully submitted,
DENTONS US LLP

By: /s/ Geoffrey J. Repo
One of the Attorneys for
The American Insurance Company

Geoffrey J. Repo
ARDC #6270488
DENTONS US LLP
233 S. Wacker Drive, Suite 5900
Chicago, IL 60606
Ph: (312) 876-7370
Fax: (312) 876-3144
geoffrey.repo@dentons.com

and

John R. Vales (pro hac vice pending)
DENTONS US LLP
101 JFK Parkway
Short Hills, NJ 07078-2708
Ph: (973) 912-7100
Fax: (973) 912-7100
john.vales@dentons.com

Case: 1:16-cv-04199 Document #: 16 Filed: 06/06/16 Page 12 of 13 PageID #:53



-13-

CERTIFICATE OF SERVICE

The American Insurance Company hereby certifies that a copy of the above and

foregoing was filed electronically to the Clerk of the United States District Court for the

Northern District of Illinois, Eastern Division, this 6th day of June, 2016, using the CM/ECF

system, which sent email notification of that filing to all parties listed below:

Lawrence D. Mason
SEGAL McCAMBRIDGE SINGER
& MAHONEY, LTD.
233 S. Wacker Drive, Suite 5500
Chicago, IL 60606
Ph: (312) 645-7800
Fax: (312) 645-7711
lmason@smsm.com

/s/ Geoffrey J. Repo
One of the Attorneys for
The American Insurance Company
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