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IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF MASSACHUSETTS

CERTAIN UNDERWRITERS AT LLOYD’S Civil Action No.:
LONDON,

1:15-CV-12313
Petitioners,

V.

TRANSPORT INSURANCE COMPANY,

Respondent. JUNE 11, 2015

PETITION FOR AN ORDER CONFIRMING
ARBITRATION AWARD AND ENTERING JUDGMENT

Petitioners, Certain Underwriters at Lloyd’s of London (“Underwriters”) respectfully
petition this Court for an Order: (i) confirming an arbitration award pursuant to Section 9 of the
Federal Arbitration Act, 9 U.S.C. §1 et seq. (“FAA”) and, more specifically, Chapter 2 of the
FAA, 9 U.S.C. §§ 201-208 providing for the enforcement of the Convention on the Recognition
and Enforcement of Foreign Arbitral Awards (the “Convention”);' and (ii) entering judgment in
accordance with the confirmed award pursuant to 9 U.S.C. §§ 13, 207. As set forth below and in
Underwriters” contemporaneously filed Memorandum of Law, the final arbitration award
concerns insurance coverage litigation between Transport Insurance Company (‘“Transport”) and
its insured, a chemical manufacturer known as Vulcan Materials Company (“Vulcan”). Under
these circumstances, there is a heightened need for this Court to confirm and enter judgment in

connection with the final arbitration award.

" Chapter 2 of the Federal Arbitration Act is entitled the “Convention on Recognition of Foreign
Arbitral Awards” and courts often refer to it as the “Convention.” For the sake of clarity,
Underwriters refer to Chapter 2 of the Federal Arbitration Act as “Chapter 2 of the FAA.”
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The Parties

1. Underwriters are a collection of insurance syndicates that were organized under
the laws of the United Kingdom and subscribed to the reinsurance contracts at issue in the
arbitration. Each of the syndicates is comprised of individuals who reside primarily in the
United Kingdom and who engaged in the business of extending reinsurance coverage to certain
risks that were presented for their consideration through the Lloyd’s marketplace located in
London, England.

2. Upon information and belief, Transport Insurance Company is a corporation
organized under the laws of Ohio and Transport is licensed to perform the business of insurance
in Massachusetts. Transport’s principal place of business is currently identified with various
state insurance commissioners as being located in Philadelphia, Pennsylvania. At the time that
Transport issued the reinsurance billings that were in dispute, Transport’s principal place of
business was located in Boston, Massachusetts.

Jurisdiction and Venue

3. This Court has original jurisdiction over this matter pursuant to 9 U.S.C. § 203,
because the underlying arbitration involved a commercial dispute that was not entirely between
citizens of the United States. Alternatively, the Court has jurisdiction pursuant to 9 U.S.C. § 9
and 28 U.S.C. § 1332(a)(2) in that Underwriters are citizens of a foreign state and Transport is a
corporate citizen of the United States and the amount in controversy (exclusive of interests and
costs) exceeds $75,000.

4. The Court has jurisdiction over Transport pursuant to Massachusetts General
Laws ch. 223A, § 3 and venue is proper in this District under 9 U.S.C. § 204 and 28 U.S.C §

1391(b)(2). This dispute arises out of Transport’s transacting business in this Commonwealth in
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that Transport’s failed to perform its duties properly under a contract between the parties
including, among other things, Transport performed the disputed allocation and issued the
disputed billings from what was then its principal place of business in Boston, Massachusetts.
The Reinsurance Contracts
5. The commercial dispute between Underwriters and Transport arose in connection
with the following reinsurance contracts (collectively, the “Reinsurance Treaties”):

a. Third/Fourth Excess treaty, effective 1/1/77 to 1/1/80 (the “Third/Fourth
Excess Treaty”);

b. Fourth Excess treaty, effective 4/1/80 to 4/1/81 (the “Fourth Excess Treaty”);
and

c. Fifth Excess treaty, effective 4/1/80 to 4/1/81 (the “Fifth Excess Treaty”).

True and correct copies of the Reinsurance Treaties are attached as Exhibits 1 through 3.

6. Each of the Reinsurance Treaties expressly provides that, upon request, Transport
“will afford [Underwriters] an opportunity to be associated with [Transport], at the expense of
[Underwriters], in the defense or control of any claim or suit or proceeding involving this
reinsurance and that [Transport] will cooperate in every respect in the defense or control of such
claim, suit or proceeding.” (collectively, the “Association Provisions”).

7. The Reinsurance Treaties also contain clauses requiring that any disputes
“relating to the interpretation, performance, or breach of [the Reinsurance Treaties] shall be
settled by arbitration” (the “Arbitration Clauses”). The Arbitration Clauses state that “[t]he
decision rendered by a majority of the arbitrators shall be final and binding upon both parties”
and “[s]uch decision shall be a condition precedent to any right of legal action arising out of the
arbitrated dispute which either party may have against the other.” The Arbitration Clauses also
state: “Judgment upon the [arbitration] award rendered may be entered in any court having

jurisdiction thereof.”
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The Vulcan Claims

8. The Reinsurance Treaties (subject to all of their terms, conditions, and exclusions)
provide reinsurance coverage for certain policies of insurance that Transport issued to Vulcan
between 1963 and 1981 (the “Vulcan Policies™).

0. From 2000 through 2011, Vulcan submitted a number of claims to Transport
under the Vulcan Policies, all of which arose out Vulcan’s liability for environmental losses.
Transport made payments to Vulcan in connection with three sets of environmental liabilities,
which concerned Pilgrim Enterprises, IBM, and the City of Modesto, California (collectively, the
“Yulcan Claims™).

10. Pilgrim Enterprises asserted that Vulcan was responsible for property damage
(i.e., environmental contamination) at a number of dry-cleaning sites located in Texas. Vulcan,
in turn, sought defense and indemnification from Transport under the Vulcan Policies against
Pilgrim’s claims (the “Pilgrim Claims”). In 2000, Transport and Vulcan settled the Pilgrim
Claims. The amount that Transport paid to settle the Pilgrim Claims is confidential.

11. IBM asserted that Vulcan was responsible for bodily injuries suffered by
employees of IBM (and their family members) who were exposed to Vulcan chemicals during
manufacturing processes in IBM’s facilities in New York and Vermont. Vulcan sought defense
and indemnification from Transport under the Vulcan Policies with respect to IBM’s claims (the
“IBM Claims”) In 2006, Transport and Vulcan settled the IBM Claims. The amount that
Transport paid to settle the IBM Claims is confidential.

12.  The City of Modesto, California asserted that Vulcan was responsible for

environmental contamination at or around a number of dry-cleaning sites located in Modesto,
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California (the “Modesto Claims”). Vulcan sought coverage under the Vulcan Policies from
Transport against the City of Modesto Claims.

13. Vulcan asserted that the Modesto Claims triggered coverage under policies
issued by Transport to Vulcan covering the periods from January 1, 1963 to January 1, 1972 and
from January 1, 1976 to January 1, 1982. Vulcan further alleged that the policy Transport issued
for the period January 1, 1981, through January 1, 1982, policy no. XGL-731-81-1 (the “1981
Policy”) obligated Transport to defend Vulcan against the Modesto claims.

14.  Transport refused to defend Vulcan against the Modesto claims.

15. In January 2005, Transport sued Vulcan in California state court. Transport
sought a declaration that it had no obligation to defend or indemnify Vulcan against the Modesto
Claims, and Transport and Vulcan litigated that dispute for years.

16. In 2010, the California Court of Appeals held that, under the terms of the 1981
Policy, Transport was obligated to defend Vulcan “if any claim was potentially covered by its
policy.” Legacy Vulcan Corp. v. Superior Court, 185 Cal. App. 4th 677, 693 (2010).

17.  Despite the Appellate Court’s decision, Transport continued to deny that it had
any defense obligations to Vulcan under the 1981 Policy.

18. Transport and Vulcan elected to resolve their disputes concerning the duty to
defend and other issues and, as a result, Transport made a lump sum payment to Vulcan. The
amount of that lump sum settlement payment is confidential.

19. After paying that lump sum, Transport allocated its payment in connection with

the Modesto Claims to the Vulcan Policies.
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20. Vulcan, apparently, did not agree with Transport’s allocation, because Vulcan has
described Transport’s allocation in subsequent court filings as “ha[ving] no justifiable basis, in
fact, law or equity.”

21. Shortly after informing Vulcan of its allocation of the Modesto Claims payment,
Transport initiated a declaratory judgment action seeking approval of its allocation of that
payment. Vulcan later filed a Cross-Complaint against Transport. Transport and Vulcan
continue to be engaged in litigation over these allocation issues in Los Angeles Superior Court,
docket number BC481850 (the “Transport-Vulcan Litigation”) which was consolidated for all
proceedings with docket number BC328022, realigning Vulcan as plaintiff. A copy of Vulcan’s
Amended Complaint in the consolidated action is attached as Exhibit 6.

22. As part of the Transport-Vulcan Litigation, Vulcan is seeking a declaration that
Transport improperly allocated the Vulcan Claims to the Vulcan Policies. Vulcan alleges that
Transport’s allocations are unreasonable and done in bad faith, because Transport’s allocation of
the Modesto Claims payment to the 1981 Policy was made for the purpose of terminating
Transport’s defense obligation under that policy. Vulcan explains that, despite its claim that
Transport owed its over $15 million in defense costs, Transport failed to allocate any of its
payment of the Modesto Claims to defense costs, because those costs are paid in addition to the
limits of the 1981 Policy and, therefore, would not diminish Transport’s indemnity obligation
under the Vulcan Policies.

23.  Vulcan also states that Transport allocated the lump sum payment for the Modesto
Claims first to the 1981 Policy, so Transport could exhaust the 1981 Policy’s aggregate limit for
“product hazard” claims and extinguish Transport’s obligation to pay any further indemnity

under that policy. Only after exhausting the 1981 Policy did Transport spread any of its payment
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in connection with the Modesto Claims to the remaining fourteen years of coverage available
under the Vulcan Policies.

24, As Vulcan explained in its Amended Complaint, the effect and purpose of
Transport’s allocation to the 1981 Policy was “to artificially exhaust the aggregate limit of the
1981 Transport Policy in order to prematurely terminate Transport’s duty to defend Vulcan in
other cases.”

25. Transport-Vulcan Litigation remains on-going.

The Reinsurance Billings

26. In April 2011, Transport sent reinsurance billings to Underwriters concerning the
payments it had made to Vulcan (“Vulcan Reinsurance Billings™).

27. The Vulcan Reinsurance Billings were sent to Underwriters from Transport’s
Boston office.

28. The Vulcan Reinsurance Billings combined Transport’s payments in connection
with the Pilgrim Claims, the IBM Claims, and the Modesto Claims into a single, overarching
reinsurance loss supposedly arising out of the same event.

29.  The Vulcan Reinsurance Billings were based (in part) on an allocation of the
Modesto Claims to the Vulcan Policies that partially, but not entirely, tracked the allocation that
Transport told Vulcan it had employed, which allocation prompted Vulcan’s claims in the
Transport-Vulcan Litigation.

30. Underwriters raised questions and requested more information from Transport

concerning the Vulcan Reinsurance Billings.
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The Arbitration

31. On December 16, 2011, Transport demanded arbitration against Underwriters,
seeking payment of the Vulcan Reinsurance Billings.

32. A three-member arbitration panel (the “Panel”) was convened pursuant to the
Arbitration Clauses. The parties agreed to maintain “Arbitration Information” as confidential.

33. Following a discovery period, the parties submitted pre-hearing briefs and
exhibits and attended two evidentiary hearings. The first hearing began on October 7, 2013 and
ended on October 10, 2013. The second hearing began on April 7, 2013 and ended on April 8,
2013.

The Interim Final Award

34. The Panel issued an award on July 29, 2014 (the “Interim Final Award”). A true
and correct copy of the Interim Final Award is attached as Exhibit 4.

35.  The Interim Final Award imposed prospective obligations.

Transport’s Revised Billing

36.  After the Interim Final Award, Transport submitted revised reinsurance billings to
Underwriters on August 11, 2014 (“Transport’s Revised Billing”).

37.  Underwriters contested Transport’s Revised Billing, but issued payment to
Transport on the undisputed amount of their conditional payment.

38.  The parties submitted arguments to the Panel concerning the Revised Billing.

The Final Award

39. On October 23, 2014, the Panel issued a Final Award (the “Final Award”). A true

and correct copy of the Final Award is attached as Exhibit 5.

40.  The Final Award expressly incorporates the Interim Final Award by reference.
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41. The Final Award and the Interim Final Award constitute, collectively, the
“Arbitration Award” that is the subject of this Petition.

42. The Arbitration Award imposes prospective obligations and vests in Underwriters
a direct, non-contingent interest which Underwriters cannot protect fully without a judicial order
confirming the Arbitration Award and entering judgment in accordance with the Arbitration
Award.

43.  The Panel did not remain constituted after issuing the Arbitration Award and has
not retained jurisdiction over any future disputes related to the Reinsurance Treaties or disputes
related to compliance with the Arbitration Award.

The Arbitration Award Should Be Confirmed and Judgment Entered Thereon

44.  This Petition is timely because it has been filed within three years after the
Arbitration Award was issued, in accordance with Section 207 of Chapter 2 of the FAA.

45. No motion has been made to set aside, suspend, vacate, modify or correct the

Arbitration Award.

46. No previous application has made to any court for the relief requested in this
Petition.
47. None of the bases for refusal of recognition and enforcement of arbitration awards

under the Convention apply to the Arbitration Award.

48. Pursuant to 9 U.S.C. § 207, Underwriters are entitled to an order of this Court,
confirming the Arbitration Award. Underwriters reserve their right to present oral argument,
should the Court believe that such argument would be useful.

49. Pursuant to 9 U.S.C. §§ 13 and 208, this Court should enter a judgment in

accordance with the Arbitration Award.
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WHEREFORE, Underwriters respectfully request that the Court enter an order

confirming the Arbitration Award and entering a judgment thereon, as well as such other relief as

the Court deems just and proper.

Respectfully submitted,

/s/ Joseph K. Scully
Joseph K. Scully (BBO#644014)
Jkscully @daypitney.com
Michael P. Mullins (BBO #665123)
mmullins @daypitney.com
DAY PITNEY LLP
One International Place
Boston, MA 02110
Tel.: 617-345-4776
Fax: 617-206-9497

-10-
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EXHIBIT 1
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INTERESTS AND LIABILITIES AGREEMENT

IT 1Is HEREBY AGREED
- Dby and between

TRANSPORT INSURANCE COMPANY
Des Moines, Iowa
and
TICO INSURANCE COMPANY
Yonkers, New York
(hereinafter referred to collectively as the "Company")

and
CERTAIN INSURANCE COMPANIES
shown in the Signing Schedule{s) attached hereto

{(hereinafter referred to as the "“SUBSCRIBING REINSURER®)

that the SUBSCRIBING REINSURER shall have a

48 .Q k3

share in the interests and liabilities of the "Reinsurer”™ as
set forth in the attached Contract entitled:

FOURTH EXCESS CASUALTY
REINSURANCE CONTRACT
Effective: April 1, 1980

This Agreement shall become effective at April 1, 1980, and
shall continue in force until terminated in accordance with
the provisions of the attached Contract.

The share ¢f the SUBSCRIBING REINSURER in the interests and
liabilities of the Reinsurer with respect to said Contract
shall be separate and apart from the shares of the other
reinsurers and the Interests and liabilities of the
SUBSCRIBING REINSURER shall not be joint with those of the
other reinsurers and the SUBSCRIBING REINSUKER shall in no
event participate in the interests and lilabilities of the
other reinsurers.

In the event 0f the failure of the SUBSCRIBING REINSURER to

pay any amount clalimed to be due hereunder, the SUBSCRIBING
REINSURER, at the reguest of the Company, Wwill submit to the

jurisdiction of any court of competent jurisdiction within

£ W BLANCH C

Remsutance Setvices
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the United States and will comply with all regulirements
necessary toO give such court juraisdrction, and all matters
arising hereunder shall be determined in accordance with the
law and practice of such court.

it is understood that service of process 1n such suit may be
made upon Mendes & Mount, 3 Parkx Avenue, New York,

New York 10016, and in any sult instituted against the
SURBSCRIBING REINSURER upon this Agreement, the SUBSCRIBING
REINSURER will abide by the final decision of such court or
of any Appellate Court in the event of an appeal.

The above-named are authorized and directed to accept
service of process on behalf of the SUBSCRIBING REINSURER 1n
any such sulit and/or upon the reguest of the Company to give
a written undertaking to the Company that they will enter a
general appearance upon behalf of the SUHSCRIBING REINSURER
in the event such a suit shall be i1nstituted.

Further, pursuant to any statute of any state, district or
territory of the United GStates which makes provision there-
for, the SUBSCRIBING HETNSURER hereon hereby designates the
Superintendent, Commissioner oOTr Director of Insurance Or
other officer specified for that purpose in the statute, Or
his successor or successors in office, as its true and law-
ful attorney upon whow may De served any lawful process in
any action, sult or proceeding instituted by Or on behalf of
the Company or any beneficlary hereunder arising out ot this
Agreement, and hereby designates the above-named Mendes &
Mount as the firm to which the said officer 1s authorized toO
mail such process oOr a true copy, thereof. ~

Iv is further agreed that in the event the SUBRSCRIBING
REINSURER is subject to Federal Excise Tax, the SUBSCRIBING
REINSURER will allow for the purpose cf paying the Federal
Fxcise Tax 1% of the premium payable hereon to the extent
such premium is subject to tederal Excise Tax. In the eventl
of any return premium becoming due hereunder, the SUBSCRIBING
REINSURER will deduct 1% from the amcunt of the return and
the Company or its agent should take steps to regover the

Tax from the United States Governmento.

Rewnsurance Setvices
Page 2 of 4

4

EW BLANCH CO.____ |
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It is also agreed that the following Article shall apply to
the SUBSCRIBING HEINSURER's participation hereunder, in lieu
of the provisions of ARTICLE XXIV - UNAUTHORIZED

REINSURERS - of the Contract:

» ARTICLE XXIV - LOSG RESERVES {U. 5. DOLLAR REINSURANCE
LETTERS OF CREDIT)

(This Article is only applicable to those reinsurers who

cannot qualify for credit by the state having jurisdiction
over the Company's lOsSs reserves. )

A. As regards policies or bonds issued by the Company
coming within the scope of this Contract, the Company
agrees that when it shall file with the Insurance
Department Or set up ©on its books reserves for losses
covered hereunder which 1t shall be required to set up
by law, it will forward to the reinsurer a statement
showing the proportion of such loss reserves which 1s
applicable tO the reinsurer. The reinsurer hereby
agrees that ;¢ will apply for and secure delivery to the
Company of a clean irrevocable letter of Credit issued
by Citibank, N.A., in an amount equal to the reinsurer’s
proportion of said loss reserves.

B. The Company undertakes to use and apply any amounts
which it may draw wpaon such Credit pursuant to the terms
of the agreement under which the Letter of Credit is
held, and for the following purposes only:

1. To pay the reinsurer's share or to reimburse the
company for the reinsurer's share of any liability
for loss reinsured DY this Contract.

2. To make refund of any sum which is in excess of the
actual amount required to pay the reinsurer's share
of any liability reinsured by this Contract.

Citibank, N.A., shall have no responsibility whatsoever
in connection with the propriety of withdrawals made DY
the Company ©r the disposition of funds withdrawn,
except to see that withdrawals are made only upon the
order of properly authorized representatives of the
Company - "

‘.
.
.
5,

£ W BLANCH €O

Remnsurance Services

Page 3 of 4
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It is also agreed that the following Article shall apply to
the SUBSCRIBING REINSURER'S participation hereunder:

ARTICLE XXV = COMMUTATION

It is hereby agreed that not later than 36 months frow the
expiration date of each 'Policy Year' (or the termination
date, if this Contract is cancelled by eather party), and
annually thereafter, the Company shall advise the Heinsurer
of all claims involving or likely to involve periodical
payments. The Reinsurer may then Or at any time thercafter
intimate to the Company 1ts desire to be released from lia-
bility in respect of any one or more of such claims. 1In
such event the Company and the Reinsurer shall mutually
appoint an Actuary Or Appraiser to investigate, determine
and capitalise such claim or claims and the payment by the
Reinsurer Of its proportion of such amount shall constltute
a complete and final release of the Heinsurer's liabilicy
in respect of such claim or claims. :

Signed for and on behalf of the SUBSCKRIBING REINSURER in
the Signing Schedule(s) attached hereto.

E.W BLANCH CO.

Hemnsurance Seivices

03068 rPage 4 of 4
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that when it shall file with the Insurance Department or
set up on its books reserves for losses covered hereunder
which it shall be required to set up by law, it will
forward to the reinsurer a statement showing the propor-
tion of such loss reserves which is applicable to the
reinsurer. The reinsurer hereby agrees that it will
apply £or and secure delivery te the Company of a clean
irrevocable Letter of Credit issued by Citibank, N.A.,

in an amount equal tc the reinsurer's proportion of said
Loss reserves.

B. The Company undertakes tec use and apply any amounts which
it may draw upon such Credit pursuant to the terms of
the agreement under which the Letter of Credit is held,
and for the following purposes only:

1. To pay the reinsurer's share or to reimburse the
Company for the reinsurer's share of any liability
for loss reinsured by this Contract.

2. To make refund of any sum which is in excess of the
actual amount reguired to pay the reinsurer's share
of any liability reinsured by this Contract.

Citibank, N.&., shall have no responsibility whatscever
in connection with the propriety of withdrawals made by
the Company cr the disposition of funds withdrawn, except
to see that withdrawals are made only upon the order of.
properly authorized representatives of the Company.”

Signed for and on behalf of the SUBSCRIBING REINSURER in
the Signing Schedule(s) attached hereto.

E.W BLANCH CO.____|

Reinsurance Services

60 21p Page 3 of 2



POLICY' NO. @4ERY15.¢ -12313-RBWZ

REINSURED:
TREATY :

DOCUMENTATION:

Scheuulef

e}lt;)orucumentl-Z Ii.il%d. 86{\1]%1? Page 7 of 29

ompanies o

Transport Insurance Company
Casualty Excess of Loss

Wording effective at lst January,

SEDGWICK PAYNE LIMITED NORTH AM

ERICAN DIVISION

1980.

Participation Reinsurers Reference
5.00% 12.50% SOVEREIGN MARINE AND GENERAL S0016 5254480
INSURANCE COMPANY LIMITED
37.50% THE TOKIO MARINE & FIRE
INSURANCE COMPANY (U.K.) LEID
25.00% THE TAISHO MARINE & FIRE
INSURANCE COMPANY (U.K.) LTD
15.00% ALLIANZ TNTERNATIOMNAL IMSURANCE
COMPANY LIMITED :
10.009% STOREERAND INSURANCE CO (U.K) LTD
PER WILLIS FABER (UNDERWRITING
MANAGEMENTY LIMITED
Z.50% BELLEFONTE INSURANCE COMPANY B3028 [BEI704G652N234
(U.K.BRANCH}
3.40% PINE TOP INSURANCE COMPANY LIMITED P2108 EIS506132N234
0.50% 34% TOWER HILL INSURANCE COMPANY LIMITED B6062 S80CLY5239RA
S% CITY INSURANCE COMPANY {(U.K.)}
LIMITED
12% FUJI FIRE & MARINE INSURANCE
COMPANY (U.K.) LIMITED
9% LCMBARD INSURANCE COMPANY {U.K.)
LIMITED
12% NIPPON FIRE & MARINE INSURANCE
COMPANY (U.K.} LIMITED
12% POHJOLA INSURANCE COMPANY (U.K.)
LIMITED
12% ENGLISH & AMERICAN INSURANCE
COMPANY LIMITED
Per AUROCRA UNDERWRITERS LIMITED
0.60% YASUDA FIRE & MARINE INSURANCE COMPANY Y1901 052553XC02

oo wn o ——

(U.K.}

Per LESLIE & GODWIN

LIMITED

AGENCIES LIMITED
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TRANSPORT INSURANCE COMPANY
Des Moines, Iowa
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TICO INSURANCE COMPANY
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REINSURANCE SERVICES
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FOURTH EXCESS CASUALTY
REINSURANCE CONTRACT

issued to

TRANSPORT INSURANCE COMPANY
Des Moines, Iowa
and
TICO INSURANCE COMPANY
Yonkers, New York
{hereinafter referred to collectively as the "Company")

by the
SUBSCRIBING REINSURERS SPECIFIED IN THE RESPECTIVE
INTERESTS AND LIABILITIES AGREEMENTS

ATTACHED HERETO
{(hereinaf ter referred to as the "Reinsurer")

ARTICLE I - CLASSES OF BUSINESS REINSURED

A. By this Contract the Reinsurer agrees to indemnify the
Company with respect to the net excess liability which
may accrue to the Company as a result of losses occur-
ring during the currency of this Contract under Dol loiss
conbracis and binders of instrance and reipsurance
(hereinafter called "policies®) in force at the inception
hereof or issued or renewed thereafter, and classified
by the Company as:

£

l. Bodily Injury Liability;
2. Property Damage Liability;
3. Uninsured and Underinsured Motorists;

4. Miscellaneous Occupational, Comprehensive and Legal
Liability:

5. Personal Injury Liability and Medical Payments where
included with the above:

6. Garage Liability:

7. Self-insured Bonds;

f’/“ s

.
/
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8. Workmen's Compensation and Employers Liability,
including veluntary Compensation;

9. Automcbile Physical Damage;
10. Inland Marine;

subject to the terms and conditions hereinafter set
forth.

B. It is understood and agreed that the Motor vehicle
classes of business reinsured under this Contract are
deemed to include basic and:optional "No-Fault” benefits
provided pursuant to the Automobile Accident Reparations
Act of any state, and statutorily reguired coverages for
nonresident drivers, following the provisions of the
Company's policies when they include or are deemed to
include provisions similar to IS0 Endorsement A979%a.

C. "Net excess liability" of the Company as used herein is
defined as the amount by which the Company'’'s net loss
from any one 10Ss ocCcurrence, any one insured, exceeds
its initial loss retention stipulated in Article V.

ARTICLE II - TERRITORY

This Contract shall apply only to losses occurring within
the United States of America, its territories and posses-
sions and Canada; but this limitation shall not apply to
losses occurring within the territorial limits of the
Company's original policies.

ARTICLE III =~ EXCLUSIONS

A. This Contract does not cover and specifically excludes
the following:

1. Reinsurance assumed by the Company, except for inter-
company reinsurance assumptions;

2. As regards interests which at time of loss or damage
are on shore, no liability shall attach hereto in
respect of any loss or damage which is occasioned by
war, invasion, hostilities, acts of foreign enemies,
civil war, rebellion, insurrection, military or
usurped powsr, or martial law or confiscation by
order of any government or public authority. This
War Exclusion Clause shall not, however, apply to
interests which at time of loss or damage are within
the territorial limits of the United States of

E.W BLANCH CO.____J
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10.

11,

America {comprising the Fifty States of the Union,

the District of Columbia, and including bridges
between the United States of America and Mexico pro-
vided they are under United States ownership), Canada,
St. Pierre and Migquelon, provided such interests are
insured under pelicies, endorsements or binders con-
taining a standard war or hostilities or warlike
operations exclusion clause.

Atomic energy and nuclear fission risks;

Nuclear energy risks as set forth in the “"Nuciear

Incident Exclusion Clause - Liability - Reinsurance
U.S.A.," "Nuclear Incident Exclusion Clause -
Liability - Reinsurance Canada,” "Nuclear Incident

Exclusion Clause =- Physical Damage - Reinsurance
U.5.A.," and "Nuclear Incident Exclusion Clause -
Physical Damage - Reinsurance Canada" attached to and
forming part of this Contract;

Business written as a participant in a Pool,
Syndicate, or Association;

All liability of the Company arising by contract,
operation of law, or otherwise, from its participation
or membership, whether voluntary or involuntary, in
any insolwvency fund. "Insolvency fund” includes any

guaranty fund, insolvency fund, plan, pool, associa-
tion, fund or other arrangement, however denominated,

established or governed, which provides for any
assessment of or payment or assumption by the Company
¢f part or all of any claim, debt, charge, fee or
other obligation of an insurer, or its successors or
assigns, which has been declared by any competent
authority to be insolvent, or which is otherwise
deemed unable to meet any claim, debt, charge, fee or
other obligation in whole or in part.

Life Assurance:
Accident and Health Insurance;

Ocean Marine business, except for pleasure boats .
written by the Company and classified as Ocean Marine;

Fidelity and Surety and any form of Credit Insurance,
xcept for Self-insured Bonds issued by the Company:

Financial Guarantee, Credit and Insolvency risks;

FReinsurance Services
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17. Aviaticn business, including aircraft manufacturing,
but this exclusion shall not apply to liability
assumed by the Company under Non-Owned Aircraft
coverage;

18. Water dapage legal Tiability, but this exclusion
shall not apply to water damage legal liability
covered under a motor truck cargo liability policy,
or to the liability of the Company under Section 215

of the Interstate Commerce Act;
1%. Security and Exchange Act liability written as such:
20. Directors and Officers liability written as such;

21. Professional and/or Professional Malpractice lia-
bility, including Errors and Omissions coverage, but
this exclusion shall not apply to incidental medical
mal practice to the extent that such coverage is
aff orded under those classifications of original
policies designated in subparagraphs 4 and 5 of
paragraph A of Article I.

B. With regard to the exclusions shown in subparagraphs 15
through 18 above, it is expressly understood and agreed
that as respects policies issued by the Company where
such excluded classifications are incidental to and/or
form a minor part of the principal operations of the
original risk, such policies ghall not be excluded here-
under. Any such excluded classification shall be deemed
incidental to and/or to form a minor part of the princi-
pal operations of the criginal risk if the Company's
underwriter does not charge more than 10% of the total
policy standard premium for coverage of the excldded
classification.

C. should the Company, by reason of an erroneous act of any
agent or of any employee, be bound and assume coverage
on any risk within the classes of business covered by
this Contract, but specifically excluded by one or more
of the exclusions set forth in subparagraphs 15 through
18 above, then such policy shall be covered hereunder,
provided the Company relieves itself of the coverage
assumed as quickly as possible. However, the Reinsurer's
liability shall in no event exceed the limit stipulated
in Article V.

E.W BLANCH CO.____|
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ARTICLE IV - LIABILITY OF REINSURER

A. The liability of the Reinsurer shall follow that of the
Company in every case, and shall be subject in all
respects to all the general and special stipulations,
Cclauses, waivers and modifications of the Company's
policies, binders or other undertakings, and any endorse-
ments thereon., ©No error or omission in reporting any
risk reinsured hereunder shall invalidate the liability
of the Reinsurer, but the reporting of reinsurance not
authorized by this Contract and not authorized by special
acceptance hereunder shall not bind the Reinsurer, except
for return of premiums paid therefor.

B. Nothing herein shall in any manner create any obligations
or establish any rights against the Reinsurer in favor
of any third parties or any persons not parties to this
Contract. :

ARTICLE V - RETENTION AND LIMIT

A. No claim shall be made hereunder unless the Company
shall have first sustained by reason of any one 10ss
occurrence, any one insured, a net loss in excess of the
greater of $1,750,000 plus the amount of any deductibe
retained by the Company's insured, or $2,000,000. The
Reinsurer shall then be liable for the amount of net
loss in excess of the Company's retention each loss
occurrence, any one insured, but the liability of the
Reinsurer shall not exceed $3,000,000 any one 1o0SS
‘occurrence, any one insured.

B. In the event of loss or losses hereunder, it is agreed
that the reinsurance hereunder is reinstated automati-
cally to the full amount, such reinstatément or
reinstatements to take effect immediately upon the
occurrence ©of such loss or losses.

ARTICLE VI - LOSS ADRDJUSTMENT EXPENSES

A. The term "loss adjustment expenses” shall mean all
expenses incurred by the Company in the investigation,
appraisal, adjustment, litigation and defense of claims
(including court costs and interest where classified as
expense) but excluding the Company's office expenses and
the salaries of its regular employees.

B. Loss adjustment expenses, where incurred by the Company
in connection with claims in which this reinsurance is
involved, shall be apportioned betwesn the Company and

E.W BLANCH CO.___|
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ARTICLE VII -~ LOSS IN EXCESS OF PCLICY LIMITS

the Reinsurer in proportion to their respective shares
of the net loss as finally determined, except that
expenses incurred in obtaining salvages or recoveries,

or in the reduction or reversal of any award or judgment,
shall be apportioned between the Company and the Reln-
surer in the proportion that each benefits from such
salvage, recovery, reduction or reversal. The Re in-
surer's share of loss adjustment expenses shall be in
addition to its limit of liability stipulated in

Article V.

A.

ARTICLE VIII - DEFINITION OF NET LOSS

In the event the Company pays or is held liazble to pay
an amcunt of loss in excess of its policy limit because
of alleged or actual bad faith, fraud or negligence on
its part in rejecting a settlement within the applicable
limits of its policy, or in discharging its duty to
defend or prepare the defense in the trial of an action
against its policyholder (including its duty to prepare
or preosecute an appeal conseguent upon such an action),
100% of the loss in excess of the Company's policy limit
shall be added to the amount of the Company's policy
iimit and sum thereof shall be subject to the terms of
this Contract; provided, however, that in no event shall
any consequential and/or punitive damages awarded the
policyholder against the Company in respect of any claim
he recoverable from the Reinsurer unless the Company
shall have counseled with the Reinsurer and afforded the
Reinsurer an opportunity to be associated with the Com—
pany in the defense or control of such claim, prior to
or at the time of the trial which resulted in the
judgment in excess of the applicable policy limit.

No out—of-court settlement of claims the subject matter
of this Article shall be made by the Company without the
consent of the Reinsurer.

Recoveries from any form of insurance or other reinsur-
ance which protects the Company against claims the
subject matter of this Article shall inure to the
benefit of the Reinsurer.

A

The term "net loss" is defined as the ultimate net loss
incurred by the Company, plus the amount of any deducti-
ble of $10,000 or more retained by the Company's insured,
plus interest where classified as loss;, but excluding
loss adjustment expenses.

™
Y
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B. All salvagss andé recoveries, including amounts
recoverable from other reinsurances ({except underlying
excess of losgs reinsurances), whether collectible or
not, shall be first deducted from such loss to arrive at
the amount of liability, if any, attaching hereunder,
All salvages,; recoveries or payments recovered or
received subseguent to any 1loss settlement hereunder
shall be applied as if recovered or received prior to
the respeciive settlement, and all necessary adjustments
shall be made by the parties hereto.

C. Nothing in this Article shall be construed to mean that
losses are not recoverable hereunder until the Company's
ultimate net loss has been ascertained.

ARTICLE IX - DEFINITION OF LOSS QOCCURRENCE

The term "loss occurrence®™ as used herein is defined as any
one accident or occurrence, or series of accidents or
occcurrences arising out of cne event, Without limiting the
generality of the foregoing, the same shall be held to
include:

1. As respecis Products Bodily Injury Liability and
Products Property Damage Liability, all loss or
losses included under the definiticon of occurrence
as set forth in the Company's original policies;

2. As respecis Bodily Injury Liability other than
Products, all claims against any one insured for all
injuries to cne or more than one person resulting
from infection, contagion, poisoning, or contamination
proceeding from or traceable to, the same causative
agency:;

3. As respects Property Damage Liability other than
Automobile and Products, all loss or losses caused by
a series of operations, events or occurrences arising
out of operations at any one specific site which
cannot be attributed to any single one of such opera-—
tions, events or occurrences, but rather to the
cumulative effect thereof;

4. As respects Workmen's Compensation and Employers
Liability, an occupational or other disease suffered
by an emplovee, which disease arises out of the
employment, and for which the employer is liable.
However, in case the Company shall, within a policy
vear and the terms of this Contract, sustain several
losses arising out of such an occupational or other

Reinsurance Services
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disease of one specific kind or class, suffered by
several employees of ons insured, such losses shall
be deemed to arise out of one occurrence. A loss as
respects such occupational or other disease shall be
deemed to have occurred on the date when compensable

disability of the first such employee commenced and
at no other date.

ARTICLE X - PERMITTED REINSURANCE

A. The Company is hereby granted permission to carry under-
lying excess of loss reinsurance for $1,750,000 in excess
of an amount of net loss equal to the greater of $250,000
or the amount of any deductible retained by the Company's
insured, each loss occurrence, any one insured; it being
understood and agreed that in calculating the amount of
any loss hereunder, and also ir computing the amocunt in
excess of which this Contract attaches, the net loss of
the Company shall not be considered reduced by any amount
or amounts recoverable thereunder.

B, The Company is hereby permitted toc place reinsurance
outside of this Contract whenever, in its judgment, it
is desirable to do so.

ARTICLE XI - WARRANTY

The Company warrants that it will retain net at least the
primary $250,000 referred to in paragraph A of Article X
above (which figure includes self-insured deductibles of
$10,000 or more}.

ARTICLE XII - PREMIUM

A. As premium for the reinsurance provided under this
Contract, the Company shall pay to the Reinsurer .80% of
its subject net earned premiums during the currency of

this Contract, subject to the minimum premium stipulated
in Article XV.

B. The term "subject net earned premiums” of the Company as
used herein is defined as the total net premiums (i.e.,
gross premiums, less cancellations and return premiums,
less inuring reinsurance premiums) earned by the Company
during the currency of this Contract on the classes of
business covered hereunder, after deduction of premiums
applying to risks, perils and classes of risk excluded
specifically in Article III hersof. It is specially
agreed that subject net earned premiums shall not include
retrospective deficit or credit premiums, Stop Loss

/o
E. W BLANCH 0.
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Protection (Maximum Premium Limitation) premiums, or
that portion of premiums considered commissions payable
by the Company. All calculations of unearned premiums
shall be made on the semimonthly pro rata basis.

ARTICLE XIII - LOSS SETTLEMENTS

The Belnsurer . agrees to abide by the loss settlements of
the Company, 1% being understocd, howsver, that when so
ECQLostedy the Company will afford the Re4n5urer an OpRpDI-—
tunity to be asscolsted with the Company., at the sxpenss of
the Reinsursr, in the defense or control of any claim or
suit or proceeding involving this xo4ﬂsu“aﬁc» and that the
Company will cooperate in every respeci in the defense or
contrel of such claim, sult or procseding.

ARTICLE XIV - PREMIUM AND LOS5 REPORTS

A. Within 45 days after the end of each month during the
currency of this Contract the Company shall furnish a
statement to the Reinsurer setting forth by major class,
United States and Canadlan separately, its subject net
earned premiums for the month and the reinsurance pre-
mium due hereunder. »

B. The Company shall give prompt notice to the Reinsurer on
all claims reserved in excess of $1,000,000, and on all
losses which, in the judgment of the Company, could

result in a claim involving reinsurance hereunder. Also, ’

the Company shall advise the Reinsurer of all subsequent
developments pertaining to such claims or losses if, in
the opinion of the Company, such developments might
materially affect the position of the Reinsurer.

ARTICLE XV - PREMIUM AND LOSS REMITTANCES

A. Within 45 days after the end of each month during the
currency of this Contract, the balance of premiums due
hereunder and losses claimed hereunder shall be paid by
the debtor party to the creditor party. It is agreed,
however, that any one loss hereunder exceeding $5¢,000
shall be paid immediately by the Relnsurer uypon recelpt
of an individual proof cf lioss.

B. As promptly as possible after March 31, 1381, and after
each subsequent March 31 during the currency of this
Contract, the Company shall calculate the premium due
for the preceding l2-month period at the rate stipulated
in Article XII, and the amount, if any, by which the
premium so determined is less than $825,000 United States
currency or equivalent shall be remitted by the Company
to the Reinsurer.

Reinsurance Services
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ARTICLE XVI -~ CURRENCY

The provisions of this Contract involving dollar amounts

are expressed in United States currency as respects

policies issued by the Company in United States currency,
and in Canadian currency as respects policies issued by the
Company in Canadian currency. Premiums and losses hereunder
involving Canadian currency shall be repcrted separately,
and shall be settled in Canadian currency.

ARTICLE XVII ~ ERRORS AND COMISSIONS

The position of the Company shall not be prejudiced by any
error or omissicn in reporting premiums or losses under
this Contract, or in claiming lossss recoverable hereunder.
Any such errors or omissions shall, however, be corrected
upon discovery.,

ARTICLE XVIII - ACCESS TO RECORDS

The Reinsurer, by its duly appointed representatives, shall
have the right at any reasonable time to examine all papers
in the possession of the Company referring to business

eff ected hereunder.

ARTICLE XIX -~ INSOLVENCY

A. In the event of the insolvency of one or both of the
reinsured companies, this reinsurance shall be payable
directly to the company or to its liquidator, receiver,
conservator or statutory successor on the basis of the
liability of the company without diminution because of
the insolvency of the company or because the liquidator,
receiver, conservator or statutory successor of the com-
pany has failed to pay all or a porticn of any claim.

It is agreed, however, that the ligquidator, receiver,
conservator or statutory successor of the company shall
give written notice to the Reinsurer of the pendency of
a claim against the company indicating the policy or
bond reinsured which claim would involve a possible lia-
bility on the part of the Reinsurer within a reasonable
time after such claim is filed in the conservation or
liquidation proceeding or in the receivership, and that
during the pendency of such claim, the Reinsurer may
investigate such claim and interpose, at its own
expense, in the proceeding where such claim is to be
adjudicated, any defense or defenses that it may deem
available to the company or its ligquidator, receiver,
conservator or statutory successor. The expense thus
incurred by the Reinsurer shall be chargeable, subject

/
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to the approval of the Court, against the company as
part of the expense of conservation or liquidation to
the extent of a pro rata share of the benefit which may
accrue to the company solely as a result of the defense
undertaken by the Reinsurer.

B. Where two or more reinsurers are involved in the same
claim and a majority in interest elect to interpose
defense to such claim, the expense shall be apportioned
in accordance with the terms of this Contract as though
such expense had been incurred by the company.

C. It is further understood and agreed that, in the event
of the insolvency of one or both of the reinsured com-
panies, the reinsurance under this Contract shall be
payable directly by the Reinsurer to the company cr to
its 1iquidator, receiver or statutory successor, except
as provided by Section 315 of the New York Tnsurance Law
or except {a} where the Contract specifically provides
another payee of such reinsurance in the event of the
insolvency of the company and (b) where the Reinsurer
with the consent of the direct insured or insureds has
assumed such policy obligations of the company as direct
obligations of the Reinsurer to the payees under such
policies and in substitution for the ob1lgatlons of the
company to such payees.

ARTICLE XX - AREITRATICN

A. Any dispute or other matter in guestion arising between
the Company and any of the reinsurers out of or relating
to the lnterpretatlon, performance, or breach of this
Contract shall be settled by aletratlon. Arbitration
shall be initiated by the delivery of a written notice
of demand for arbitration by on2 party to the other
within a reasonable time after the dispute has arisen.
Those reinsurers involved in the dispute or cther matter
in controversy shall be consgidered as ¢6ne party for the
purpose of allocating the cost of the arbitration.

B. Each party shall appoint an individual as arbitrator and
the two so appointed shall then appoint a third arbitra-
tor. If either party refuses or neglects to appoint an
arbitrater within sixty days, the other party may appocint
the second arbitrator. If the two arbitrators do not
agree on a third arbitrator within sixty days of their
appointment, each of the arbitrators shall nominate
three individuals. Each arbitrator shall then decline
two of the nominations presented by the other arbitrator.

E. W BLAMCH CO.
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The third arbitrator shall thern be chosen from the
remaining two nominations by drawing lots. The arbitra-
tors shall be active or retired officers of insurance or
reinsurance companies, or Lloyd's London Underwritersy
the arbitrators shall not have a personal or financial
interest in the result of the arbitration.

C. The arbitration hearings shall be held in Dallas, Texas
or such other place as may be mutually agreed. Each
party shall submit its case to the arbitrators within
sixty days of the selection of the third arbitrator or
within such longer period as may be agreed by the arbi=-
trators. The arbitrators shall not be obliged to follow
judicial formalities or the rules of evidence except to
the extent required by governing law, that is, the state
law of the sites of the arbitration as herein agreed;
they shall make their decisions according to the prac-
tice of the reinsurance business. The decision rendered
by a majority of the arbitrators shall be final and
binding upon both parties. Such decision shall be a
condition precedent to any right of legal action arising
out of the arbitrated dispute which either party may
have against the other. Judgment upon the award rendered
may be entered in any court having jurisdiction thereof.

D. Each party shall pay the fee and expenses of its own
arbitrator and one-half of the fee and expense of the
third arbitrator. All other expenses of the arbitration
shall be egqgually divided between the parties.

E. Except as provided above, arbitration shall be based
insof ar as applicable, upon the procedures of the
American Arbitration Association.

ARTICLE XXI -~ INTERMEDIARY

E. W. Blanch Co., Reinsurance Services, Northwestern

" Financial Center, 7900 Xerxes Avenue Scuth, Minneapolis,
Minnesota 5543%1, is hereby recognized as the intermediary
by whom this Contract was negotiated and through whom all
communications relating hereto (including but not limited
to notices, statements, premiums, return premiums, commis-
sions, taxes, losses, loss adjustment expenses, salvage and
loss settlements) shall be transmitted to both parties. It
is understood, as regards remittances due either party
hereunder, that payment by the Company to E. W. Blanch Co.
shall constitute payment to the Reinsurer, but payment by
the Reinsurer tc E. W. Blanch Co. shall only constitute
payment to the Company to the extent such payments are
actually received by the Company.

Reinsurance Services
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US4,
NUCLEAR INCIDENT EXCLUSION CLAUSE—LIABILITY—REMNSURANCE
(Approved by Lioyd's Umdemeriters’ Fire end Noa-Marne Associsgion)

(1) This reinsurance does not cover any loss or liability accruing 1o the Reassured as & member
of, or subseriber to, any sssociztion of insurers or reinsurers formed for the purpose of covering
nuclesr emergy fisks or as 3 direct or indirect reinsurer of amy such member, subscriber of
associstion.

(2} Without in any way restricting the operation of paragraph (1) of this Clauge it is under-
stood and agreed that jor zll purposes of this remsurance all the onmnal policies of the Reassured
{new, renewal and replaczment) of the classes specified :n Clause Il of this para raph {(2) from the
virne specified n Clause 111 1n this paragraph (2) shall be deemed to inciude the fo%lowmg provision
{specied zs the Limited Exclusion Prowvision}:

Limited Exclusios Provision.®

I. 1t is agreed that the policy does not apply under any hisbility coverage,
‘o ;m;ury, sickness, disease, death or destruction resnect 1o which an insured under
bodily inrury or property damage
the policy is 2lso an msuzcg under a nuclear encrgy bialnhity policy issued by Nuclear
‘Energy Liabihty Insurance Association, Mutual Atomic Lnergy Liability Underwriters
or Nuclear Insurance Association of Canada, of would be an insured under any such
iicy but {or i1ts termination upon exhaustion of 1ts himit of hability.
I ggmz v Automcbile Poheies (Jiability only), Special Automobile Policies (private
passenger aviomaobiies, liability only}, Farmers Comprechensive Personal Liabihity Policies
{habihity only), Comprehznsive Personal Liability Pohicies (habibty only) or poiicies of
2 srmilzr nature; and the habuity portion of combination forms related to the four
classes of policies stated above, such as the Comprehensive Dwelling Policy and the
applicabie types of Homeowners Paohicies.
Tﬂe inception dates and thereafter of all oripinal policies as described in 11 above,
whether new, rencwal or reptacement, beine pohcies which cither
ta) pecome effective on or after lst May, 1960, or .
{b) become eficctive before that date and contain the Limited Exclusion Provisio
set ot above:
provided this paragraph (2) shall not be applicablie to Family Automobiie Policies,
pecial Automobile Policies, or polictes or combination policies of a similar nature,
issued by the Reassured on New York risks, unul 90 days following approval of the
Limited Exclusion Provision by the Governmental Authority: having junsdiction thercof.

(3) Excent for those classes of pohcies specified 1n Clause 1l of parazraph (2} and w:thnut n
any way restricting the aperation of parazraph €1} of thss Clause, it is understood and agreed that
for ail purposes of this rewnsurance the origtnal bability policies of the Reassured (new, rencwal and
replacement} affording the following coverages:

Owners, Landlords and Temants Liability, Contractual Liability, Elevator Liability,
Owners or Contractors Oncluding railroad) Protective Liability, Manufacturers and
Contractors Liabihty, Product Liability, Professional and Malpractice Liability.
Storekeepers Liabihty, Garage Liabibity, Automobile Liability (including Massachusetts
Motor Vehicle or Garaze Liabilityd
shall be deemed to include, with respect to such coverages, from the time specified in Clause V of
this paragraph (3), the ioliowing provision (specched as the Broad Exclusion Provision):

1i.

Broad Exclusion Provision.®

it is agreed that the policy does not apply: . di death 4
. e vanjury, sickness, disease, death or destruction
i. Under any Liability Coverage, to , bodily 1njury or property damage
{3} w:ith respect to which an insured uader the policy is aiso an insured under a
nuclear energy iiabihity policy issued bv Nuclear Energy Liability insurance
Association, Mutual Atomic Energy Liability Underwriters or Nuclear Insurance
Association of Canada, or would be an insured under any such policy but for
1ts termination upon exhaustion of its limit of hability; or
(b} resuiting {rom the hazardous propertics of nuclcar material and with respect to
which {1} anv person or orgamization s required to masnta:n hnancial protection
pursuart (o the Atomic Energy Act of 1954, or any law amendatory thereof, or
{2} the nsured is, or had thus policy not been issued would be, entiticd to
indemnity {rom the United States of America, or anv azency thereo!, under any
aprcemen{ entered into by the United States of America, orf any agency thereof,
with Jny person or organization.
11, Under any Acducal Payments Coverage. or under fny Supplementary Payments Provision
relating to "("';’S’;";i'(;“e medicel or surgical relief, cxpenses incurred with respect

' § R Y , di ca
10 ggg:i’\’ :::g:g sickness, disease or death resuiting from the hazardous propertics of

nuclear raterial and arising out of the operation of a nuclear facility by any person
Or OrgINIZRNoN.
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T o iBiUPY, sickness, disease, death or destruction
BL. Under any Liability Coverage, 2o bodily injury or property damage
resulting {rom the hazardous properties of nuciear material, if
{8} the nuciear material (i} is at amy nuciess facility owned by, or operated by or
on behall of, an insured or {27 has been discharged or dispersed therefrom:
(b} the nuclear material iz coniained in spent fuel or waste at any time possesse
handled, used, processed, siored, transported or disposed of by ar on behalf oé
an insured; or i N J
| émjury, sickmess, disease, death or destruction o s
{c) the | bodily injury o property damage arises out of the furnishing
by an insured of services, materials, parts or eguipment in connection
with the planning, construction, maintenance, operation or use of any
nuclear facility, but if such facility is lozated within the United States of
America, its territories, or possessions or Canada, this exclusion (c) applies only
¢ Yinjury to or destruction of property at such nuclear facility.
‘ propertv damage tc such nuclear facility and any property thareat,

IV. As used in this endorsement :
“ bazardous properties ™ include radicactive, toxit or explosive properties; “ anclear
material ® means source material, special nuclear materizl or byproduct material;
® somrce materisd ¥, “special muclear material ", and * byproduct msaterial® have the
meanings given them in the Atomic Energy Act of 1954 or in 2ny law amendator
thereof; * spens fuel ® means any fuel element of fuel component, salid or liquid, wh:cg
bas been used or exposed to radiation in & nuclear reactor; * waste ” means any waste
material (1) containing byproduct material and {2} resulting from the operation by any
rsen or organization of any nuclear facility included within the definition of nuclear
acility undsr paragraph (a) or (b) thereof; “ mucliear facility ” means

(&g 2ny nuclear reactor,
any equip ient or device designed or used for (1) separating the isotopez of
uranium or plutonium, (2) processing or utilizing spent fuel, or (3} handling
processing or packaging waste,

{c) any equipment or device used for the processing, fabricating or alloving of special
nuciear material if at any time the totali amount of such material in the custody
of the insured at the premises where such equipment or device is located consistg
of or centaing more than 25 grams of plutoniuvm or uranium 233 or any combing-
tion thereof, or more than 250 grams of uranium 235,

{d} any structure, basin, excavation, premises or place prepared or used for the
storage or disposal of waste,

and includes the site on which any of the foregoing is located, all operations conducted
oa such site and 2} premises used for such operations; “ nuclear reaclor” means any
apparafus designed cor used 0 sustain nuclear fission in 2 self-supperting chain reaction

. ©r to contain a critical mass of fissionable material;

With respect to injury to or destruction of property, the word “injury” or “destruction™
* property ddmage " includes all forms of radioactive contamination of property,
includes all forms of radioactive contamination of property.

V. The inception dates and thereafter of all original policies affording coverages specified
in this paragraph (1), whether new, remewal or replacement, being policies which gicome
effective on or after lst May, 1960. provided this paragraph (3) shall not be applicable to

(i) Garage and Automobile Policies issued by the Reassured on New York risks,

or
(ify statutory liability inmsurance required under Chapter $0, General Laws of
Massachusents, :
until 20 days following spproval of the Broad Exclusion Provision by the Governments]
Authority having jurisdiction thereof.

{4) Without in any way restricting the operation of paragraph (1) of this Clause, it is under-
steod and agreed that paragraphs (2) and (3) above are not applicable to criginal liability policies
of the Reassured in Canada and that with respect to such policies this Clause shall be deemed to
iaclude the Nuclesr Energy Liability Exclusion Provisions adopted by the Capadian Underwriters®
Asgociation or the Independent Insurance Conference ¢f Canada.

°NOTE. The words printed in italics in the Limited Exclusion Provision snd in the Brosd
Exclusion Provision shail apply only in relation to original liability policies which include & Limited
Exclusion Provision or & Broad Exclusion Provision containing those words.

2i/p/87
N.M.AL 1550
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NUCLEAR INCIDENT EXCLUSICN CLAUSE - LIABILITY - REINSURANCE
CANADA

1. This reinsurance does not cover any loss or liability accruing.
to the Company as a member of, or subscriber to, any association
of lnsurers or reinsurers formed for the purpose of covsring
nuclear energy risks or as a direct or indirsct reinsursr of anvy
such member, subscriber, or assoclation.

2. Without in any way restricting the cperation of paragraph 1
of this clause it is agreed that for all opurposes of this
reinsurance all the original liabilitvy ceontracts of the Companv,
whether new, renewal or replacement, of the follewing classes,
namely,

Personal Liakilitvy,
Farmers Liabilitv,
Storekeevers Liabilitv,

Which become effsctive on or afiter 3lst December 1962, shall
be deemed to include, £from thelr inception dates and thersafter,
the following provisicn: --

LIMITED EXCLUSION PROVISION

This Agreement does not apply to injuryv, sickness, disease,
death damage or destruction with respsct to which an insured
under this Agreement is also insured under a ccntract or nuclear
energy liabilitv insurance (whether the insured is named in
such Agreement or not and whether or not it is legally enforce-
able by the insured) issued by the Nuclear Insurance Association
of Canada or any other group or pool of insurers or would be
an insured under any such policv but for its termination upon
exhaustion of its limit of liability.

With respect to proverty, loss of use of such property
shall be deemed to be damage to or destruction of property.

3. Without in any way restricting the overation of paragraph 1

of this clause it 1is agreed that for all purposes of this
reinsurance all the original liability contracts of the Company,
whether new, renewal or replacement, of any class whatsocever
{other than personal liability, farmers liability, storekeepers
liability or automobile liability contracts), which become
effective on or after 31lst December 1962, shall be deemed to
include, from their inception dates and thereafter, the following
provision: - 1

BROAD EXCLUSION PROVISION: -

This Agreement does not apply to injury, sickness, disease,
death, damage or destruction

(A) With respect to which an insured under this
Agreement is also insured under a contract of
nuclear energy liability insurance {whether
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the insured is named in such contract or not

and whether or not is is lecgally enforceable

by the insured] issued by the Nuclear Insurance
Association of Canada or anv other groun or ncol
or insurers or would be an insured under any such
policy but for its termination upon exhaustion of
its limit of liability: or

(B} Resulting directly or indirectly from the nuclear
energy hazard arising from:

(1) The ownership, maintenance, oneration or
use of a nuclear facility by or on behalfl
of an insured:

(2) The furnishing by an insured of services,
materials, parts or equipment in connection
with the planning, construction, maintenance,
operation or use of any nuclear facility;
and

(3) The transportation, consumption, possession,
nandling, disposal or use of radioactive
material (other than radioisotopes away
from a nuclear facilitv) sold, handled, used
or distributed by an insured.

As used in +this Endorsement:

{1} The term "Nuclear FEnergv Hazard' means the
radioactive, toxic, explosive or other hazardous
properties of radiocactive material;

{II) The term "Radioactive Material” means uranium,
thorium, plutonium, neptunium, their resmective
derivatives and compounds, radicactive isotcoes
of other elements and anv other substances that
the Atomic Energy Control Board may, by regulation,
designate as being prescribed substances canable

_of releasing atomic energy, or as being requisite
for the production, use or application of atomic
energy;

(ITI) The term "Nuclear Facility” means:

(A} Any apparatus designed or used to
sustain nuclear fission in a self-supporting
chain reaction or to contain a critical
mass of plutonium, thorium and uranium
or any one or more of them;

(B} Anv equipment or device designed or used
for (I) separating the isotoves of
plutonium, thorium and uranium or anyv
one or more of them, (II) processing



Case 1:15-cv-12313-RWZ Document 1-2 Filed 06/11/15 Page 26 of 29

.84,

)

NUCLEAR INCIDENT EXCLUSION CLAUSE—PHYSICAL DAMAGE—REINSURANCE

1. This Heinsurance does not cover any loss or liability sccruing to ths Resssured,
directly or indirsctly and whether 2z Insurar or Reinsurer, from any Pool of lnsurers or
Reinsurers formed for the purpose of covering Atomic or Nuclear Energy risks.

9, Without in amy wsy restricting ths operation of peragraph (1) of this Clause,
this Reinsurance does ool cover sny loss or liability seccruing to the Reassured, directly
or indirectly and whethsr as Insurer or Reinsurer. from sny insurance agzinst Phyaical
Damage (including businesa interruption or consequential loss srising out of such
Physicel Damsags) to:

[. Nuclear reactor powsr plants including =li auxiliary property on the site, or

II. Acy other nuclear reactor installation, inciuding laboratories handling
radioactive materials in connection with reactor installetions, snd ** critical
facilities "’ as such, or

ITI, Inpatallations for fabriceting complete fuel slemsnts or for processing
substantial quantities of ‘' special nuclear material ’’, snd for reprocessing,
salvaging, chemically separating, storimg or disposing of '‘spent ' anuclesr
fuel or waste materiasls, or

IV. Installations other than those listed in parsgraph (2) III above using
substantial quantities of radicsctive lsotopes or other products of nuclear
fission.

3. Without in any way restricting the operstions of paragraphs (1} and (2) hersof,
this Reinsurance does not cover any loss or liability by radicactive contamination
sccruing to the Reamssured, directly cr indirectly, and whether ss Insurer or Reinsurer,
from any insurance on propervy which (8 on the same site as & nuclesr resctor power plant
or other pucicar installation and which normselly would be insured therswith except that
this paragraph (3) shall not operats

{(n) where Reassured dgee not have knowledge of such nuclear resctor power
plany or nuclear instalisticn, or

{b) where said insursnce contains a provision ezcluding coversgs for damags to
property caused by or resulting from radicsctive contawninstion, however
caused. However on and sfter lst Janurry 1980 this sub-paragraph (b) shall
only apply provided the said radiocactive contaminstion exclusion provision
has besn approved by the Governmental Authority having jurisdiction
thareof.

4. Without in any way resbricting the operations of parsgrapks (1), (2) and (3}
hereof, thiz Reinsurance does not cover any loss gr liability by radicactive contamination
seoruing to the Heassured, directly or indirectly, and whether es Insurer or Reinsurse,
when such radioactive contamination is a nermed hazard specifically insured agsinst.

8. It is understood and agreed that this Clause shall not extend to risks using
radioactive isotopes im any ferm where the pucleasr exposure is not considered by the
Besgssured to bs the primeary hszard.

6. The term ‘ special nuclear material’’ shall bave the meaning given it in ths
Atomic Energy Act of 1854 or by sny law amendstory thersof,

7. Hesssured to be sole judge of what coustitutes:

{a) substiantial quantities, and
(b) the sxtent of installation, plant or sits.

Wote.—Without in any way restricting the operstion of peragraph (1) hemof, it i=
understocd and agreed that
{8) &ll policies issued by the Resssured on or befors 3lst Decembar 1857 shall
be free from ths application of the other provisions of this Clause until
axpiry dete or 3lst December 1960 whichever first occurs whereupon all the
rovisions of this Clausse shall apply.
{b) with respect to sny risk located in Canada policies issued by the Reassured
on or before 3lst Decermubar 1858 shall be free from the application of the
other provisions of this Clause until expiry date or 3lst December 1960
whichever firet occurs whereupon all the provisions of this Clause shall apply o
$2/12/87 ‘ ™~
N.:M.A. 1118



Case 1:15-cv-12313-RWZ Document 1-2 Filed 06/11/15 Page 27 of 29

NUCLEAR INCIDENT EXCLUSTION CLAUSE - PHYSICAL DAMAGE ~ PEINSURANCE
CAN

AL

1. This Agreement dces not cover anv loss or liability acecruirng
to the Company, directly or indirectlv, and whether as insurer
or reinsurer, from any pool of insurars or reinsurers formed for
the purpose of covering atomic cr Nuclear Energy Risks.

2. Without in any way restricting the operation of paragraph 1
of this clause, this Agreement does not cover any loss or
liability accruing to the Company, directiy or indirectly, and
whether as insurer or reinsurer, from anv insurance agalinst :
physical damage (including business interruption or consequential
loss arising out of such physical damage) to:

{A) Nuclear reactor power plants including all
auxiliary propertv on the site, or

{(B) Any other nuclear reactor installation, including
laboratories handling radiocactive materials in
connaction with reactor installations, and
critical facilities as such, or

{C) Installations for fabricating complete fuel
elements or for processing substantial quantities
of prescribed substances, and for reprocessing,
salvaging, chemically separating, storing or
disposing of spent nuclear fuel or waste materials,
or

(D) Installations other than those listed in (C) akove
using substantial guantities ¢f radicactive isotopes
or other products of nuclear fission.

3. Without in any way restricting the opsration of paragraphs 1
and 2 of this clause, this Agreement does not cover any loss

or liability by radicactive contamination accrulng to the Company,
directly or indirectly, and whether as insurer or reinsurer from
any lnsurance on propertv which is on the same site as a nuclear
reactor power plant or other nuclear installaticns and which 1
normally would be insured therewith, except that this paragravh 3
shall not operate:

{A} Where the Company does not have knowledge of such

nuclear reactor power plant or nuclear installation,
or

{(B) Where the said insurance contains a provision
excluding coverage for damage to property caused
by or resulting from radicactive contamination,
however caused.

4., Without in anv wav restricting the operation of paragraphs 1,
2 and 3 of this clause, this Agreement dees not cover any loss
or liability by radiocactive contamination accruing to the Company,
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directly or indirectly, and whether as. insurer or

reinsurer, ‘
when such radicactive contamination is a named hazard specifically
insured against. ‘
5. This clause shall not extend to risks using radicactive

isotopes in any form where the nuclear exposure is not considered:
by the Company to be the primary hazards.

6. The term "prescribed substances" shall have t
it by the Atomic Energy Control 2Act R.5.C..1946 C
law amendatorv thereof.

he meaning given:
. 37 or bv any

7. Company to be sole judge of what constitutes:
{A) Substantial guantities, and
{B) The extent of installation, plant or site.

NOTE: Without in any wav restricting the oweration
of paragraph 1 of tnis clause, it is agreed
that policies issued by the Company effective
on or before 31st December 1958 shall be free
from the application of the other provisicns -of
this clause until expirv date or 31lst December
1961, whichever first occurs, whereupon all the
provisions of this clause shall apply.

A
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Participation Reinsurcrs Reference
Signed el this " day
of AR 1553
For and on behalf of:
4.50% DOMINION INSURANCE COMPANY LIMITED 123097

o
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TRANSPORT INSURANCE COMPANY
Des Moines, Iowa
and
TICO INSURANCE COMPANY
Yonkers, New York
(hereinafter referred to as the "Company")

i
o
— 0 INTERESTS AND LIABILITIES AGREEMENT
= Q
%ﬁ: 2 IT IS HEREBY AGREED
m%w" % by and between
g

and
CERTAIN UNDERWRITING MEMBERS OF LLOYD'S
shown in the Signing Schedule attached hereto
(hereinafter referred to as the "SUBSCRIBING REINSURER")
that the SUBSCRIBING REINSURER shall have a

42.11 %

share in the interests and liabilities of the "Reinsurer"
as set forth in the attached Contract entitled:

FIFTH EXCESS CASUALTY
REINSURANCE CONTRACT
Effective: April 1, 1980

This Agreement shall become effective at April 1, 1980, and
shall continue in force until terminated in accordance with
the provisions of the attached Contract.

The share of the SUBSCRIBING REINSURER in the interests and.
liabilities of the Reinsurer with respect to said Contract
shall be separate and apart from the shares of the other
reinsurers and the interests and liabilities of the
SUBSCRIBING REINSURER shall not be joint with those of the
other reinsurers and the SUBSCRIBING REINSURER shall in no
event participate in the interests and liabilities of the
other reinsurers.

In the event of the failure of the SUBSCRIBING REINSURER to
pay any amount claimed to be due hereunder, the SUBSCRIBING
REINSURER, at the request of the Company, will submit to

the jurisdiction of any court of competent jurisdiction
within the United States and will comply with all reguire-

ments necessary to give such court jurisdiction, and all

Reinsurance Services

E.W. BLANCH CO.
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matters arising hereunder shall be determined in accordance
with the law and practice of such court.

It is understood that service of process in such suit may
be made upon Mendes & Mount, 3 Park Avenue, New York,

New York 10016, and in any suit instituted against the
SUBSCRIBING REINSURER upon this Agreement, the SUBSCRIBING
REINSURER will abide by the final decision of such court or
of any Appellate Court in the event of an appeal.

The above-named are authorized and directed to accept
service of process on behalf of the SUBSCRIBING REINSURER
in any such suit and/or upon the request of the Company to
give a written undertaking to the Company that they will
enter a general appearance upon behalf of the SUBSCRIBING
REINSURER in the event such a suit shall be instituted.

Further, pursuant to any statute of any state, district or
territory of the United States which makes provision there-
for, the SUBSCRIBING REINSURER hereon hereby designates the
Superintendent, Commissioner or Director of Insurance Or
other officer specified for that purpose in the statute, Or
his successor or successors in office, as its true and law-
ful attorney upon whom may be served any lawful process in
any action, suit or proceeding instituted by or on behalf
of the Company or any beneficiary hereunder arising out of
this Agreement, and hereby designates the above-named
Mendes & Mount as the firm to which the said officer is
authorized to mail such process or a true copy thereof.

It is further agreed that the following Article shall apply
to the SUBSCRIBING REINSURER's participation hereunder, in
lieu of the provisions of ARTICLE XXIV - UNAUTHORIZED
REINSURERS - of the Contract:

"ARTICLE XXIV - LOSS RESERVES (U. S. DOLLAR REINSURANCE
LETTERS OF CREDIT)

(This Article is only applicable to those reinsurers who

cannot qualify for credit by the state having jurisdiction
over the Company's loss reserves.)

A. As regards policies or bonds issued by the Company coming
within the scope of this Contract, the Company agrees
that when it shall file with the Insurance Department Or
set up on its books reserves for losses covered hereunder
which it shall be required to set up by law, 1t will,
forward to the reinsurer a statement showing the propor-
tion of such loss reserves which is applicable to the

E.W. BLANCH CO._

Reinsurance Services

Paae ?2 of 1
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reinsurer. The reinsurer hereby agrees that it will
apply for and secure delivery to the Company of a clean
irrevocable Letter of Credit issued by Citibank, N.A., in
an amount equal to the reinsurer's proportion of said
loss reserves.

B. The Company undertakes to use and apply any amounts which
it may draw upon such Credit pursuant to the terms of the
agreement under which the Letter of Credit is held, and
for the following purposes only:

1. To pay the reinsurer's share or to reimburse the
company for the reinsurer's share of any liability for
loss reinsured by this Contract.

2. To make refund of any sum which is in excess of the
actual amount required to pay the reinsurer's share of
any liability reinsured by this Contract.

Citibank, N.A., shall have no responsibility whatsoever
in connection with the propriety of withdrawals made by
the Company or the disposition of funds withdrawn, except
to see that withdrawals are made only upon the order of
properly authorized representatives of the Company ."

It is also agreed that the following Article shall apply to
the SUBSCRIBING REINSURER'S participation hereunder:

ARTICLE XXV - COMMUTATION

It is hereby agreed that not later than 36 months from the
expiration date of each ‘Policy Year' (or the termination
date, if this Contract is cancelled by either party). and
annually thereafter, the Company shall advise the Reinsurer
of all claims involving or likely to involve periodical pay-
ments. The Reinsurer may then or at any time thereafter
intimate to the Company its desire to be released from lia-
bility in respect of any one or more of such claims. In
such event the Company and the Reinsurer shall mutually
appoint an Actuary or Appraiser to investigate, determine
and capitalise such claim or claims and the payment Dby the
Reinsurer of its proportion of such amount shall constitute
a complete and final release of the Reinsurer's liability 1in
respect of such claim or claims.

Signed for and on behalf of the SUBSCRIBING REINSURER in the
Signing Schedule attached hereto.

E.W. BLANCH CO..l

Reinsurance Services
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Schedule
REINSURED: Transport Insurance Company
TREATY : Casualty Excess of Loss

DOCUMENTATION: Wording Effective at 1lst January, 1980.
SEDGWICK PAYNE LIMITED NORTH AMERICAN DIVISION

Participation Reinsurers

Reference

42 .11% UNDERWRITING MEMBERS OF LLOYD'S

Now Know ﬁ! that We the Underwriters, Members of the Syndicates whose definitive numbers in the after-mentioned List of

Underwriting Members of Lloyd’s are set out in the attached Table, hcrcby bind ourselves each for his own part and not one for another, our
Heirs, Executors and Administrators, and in respect of his due proportion only, to pay or make good to the Assured or to the Assured’s
Executors or Administrators or to indemnify him or them against all such loss, damage or liability as herein provided, such payment to be
made after such loss, damage or liability is proved and the due proportion for which each of us, the Underwriters, is hable shall be
ascertained by reference to his share, as shown in the said List, of the Amount, Percentage or Pmparnon of the total sum insured hereunder
which is in the Table set opposite the definitive number of the Syndicate of which such Underwriter is a Member AND FURTHER THAT
the List of Underwriting Members of Lloyd's referred 1o above shows their respective Syndicates and Shares therein, is deemed to be
incorporated in and to form part of this policy, bears the number specified in the attached Table and is available for inspection at Lloyd’s
Policy Signing Office by the Assured or his or their representatives and a true copy of the material parts of the said List certified by the
General Manager of Lloyd’s Policy Signing Office will be furnished to the Assured on application.

In Witness whereof the General Manager of Lloyd's Policy Signing Office has subscribed his name on behalf of each of us.

LLOYD'S POLICY SIGNING OFFICE,,

(NM)
C-. ‘;.:,'-‘.-l I,J :
Definitive Numbers of Syndicates and Amount, Percentage e
or Proportion of the Total Sum insured hereunder shared
between the Members of those Syndicates. General Manager.
FOR LPSO USE ONLY BROKER : i .
[ CPD33R 1502 | 6886| 62 éf%!o NZOQr OAS-TEBO | o 3208’{2 626 3.820 2 9& % TESO
2805 2806 I I I
mggagi ggong%?ﬁe SYNDICATE | UNDERWRITER'S REF. Pmia-: AMOUNT, 5;35%%‘:?“ SYNDICATE | UNDERWRITER'S REF. | PAGE
PERCENT " PERCENT '"jL
4.53 605/12758 1.36 452|204
4462 618| NA624591 TMD9 3462 190| 8041702450
0.85 278 NA6245917M0O9 1.81 227/ 01041BSQ029X
1.32 948| NA6245917M09 2426 509 125206616
5.89 799| MT70270048 0.91 4T71| AXX501
g.;z 918/ 9425213M0081
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FIFTH EXCESS CASUALTY
REINSURANCE CONTRACT

issued to
TRANSPORT INSURANCE COMPANY
Des Moines, Iowa
and

TICO INSURANCE COMPANY
Yonkers, New York

E. W. BLANCH CO.
REINSURANCE SERVICES
Northwestern Financial Center
7900 Xerxes Avenue South

Minneapolis, Minnesota 55431
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Reinsurance Services
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FIFTH EXCESS CASUALTY
REINSURANCE CONTRACT

issued to

TRANSPORT INSURANCE COMPANY
Des Moines, Iowa
and
TICO INSURANCE COMPANY
Yonkers, New York
(hereinafter referred to collectively as the "Company")

by the
SUBSCRIBING REINSURERS SPECIFIED IN THE RESPECTIVE
INTERESTS AND LIABILITIES AGREEMENTS

ATTACHED HERETO
(hereinafter referred to as the "Reinsurer")

ARTICLE I - CLASSES OF BUSINESS REINSURED

A. By this Contract the Reinsurer agrees to indemnify the
Company with respect to the net excess liability which
may accrue to the Company as a result of losses occur-
ring during the currency of this Contract under policies,
contracts and binders of insurance and reinsurance
(hereinafter called "policies") in force at the inception
hereof or issued or renewed thereafter, and classified
by the Company as:

1. Bodily Injury Liability;
2. Property Damage Liability;
3. Uninsured and Underinsured Motorists;

4. Miscellaneous Occupational, Comprehensive and Legal
Liability;

5. Personal Injury Liability and Medical Payments where
included with the above;

6. Garage Liability;

7. Self-insured Bonds;

E.W. BLANCH CO. __|
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8. Workmen's Compensation and Employers Liability,
including Voluntary Compensation;

9. Automobile Physical Damage;
10. Inland Marine;

subject to the terms and conditions. hereinafter set
forth.

B. It is understood and agreed that the Motor Vehicle
classes of business reinsured under this Contract are
deemed to include basic and optional "No-Fault" benefits
provided pursuant to the Automobile Accident Reparations
Act of any state, and statutorily required coverages for
nonresident drivers, following the provisions of the
Company's policies when they include or are deemed to
include provisions similar to ISO Endorsement A979a.

C. "Net excess liability" of the Company as used herein is
defined as the amount by which the Company's net loss
from any one loss occurrence, any one insured, exceeds
its initial loss retention stipulated in Article V.

ARTICLE II - TERRITORY

This Contract shall apply only to losses occurring within
the United States of America, its territories and posses-
sions and Canada; but this limitation shall not apply to
losses occurring within the territorial limits of the
Company's original policies.

ARTICLE III - EXCLUSIONS

A. This Contract does not cover and specifically excludes
the following:

1. Reinsurance assumed by the Company, except for
intercompany reinsurance assumptions;

2. As regards interests which at time of loss or damage
are on shore, no liability shall attach hereto in
respect of any loss or damage which is occasioned by
war, invasion, hostilities, acts of foreign enemies,
civil war, rebellion, insurrection, military or
usurped power, or martial law or confiscation by
order of any government or public authority. This
War Exclusion Clause shall not, however, apply to
interests which at time of loss or damage are within
the territorial limits of the United States of

E.W. BLANCH CO...__
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Amer ica (comprising the Fifty States of the Union,

the District of Columbia, and including bridges
between the United States of America and Mexico pro-
vided they are under United States ownership), Canada,
St. Pierre and Miquelon, provided such interests are
insured under policies, endorsements or binders con-
taining a standard war or hostilities or warlike
operations exclusion clause.

Atomic energy and nuclear fission risks;

Nuclear energy risks as set forth in the "Nuclear
Incident Exclusion Clause - Liability - Reinsurance
U.S.A.," "Nuclear Incident Exclusion Clause -
Liability - Reinsurance Canada," "Nuclear Incident
Exclusion Clause - Physical Damage - Reinsurance
U.S.A.," and "Nuclear Incident Exclusion Clause -
Physical Damage - Reinsurance Canada" attached to and
forming part of this Contract;

Business written as a participant in a Pool,
Syndicate, or Association:

All liability of the Company arising by contract,
operation of law, or otherwise, from its participation
or membership, whether voluntary or involuntary, in
any insolvency fund. "Insolvency fund" includes any
guaranty fund, insolvency fund, plan, pool, associa-
tion, fund or other arrangement, however denominated,
established or governed, which provides for any
assessment of or payment or assumption by the Company
of part or all of any claim, debt, charge, fee or
other obligation of an insurer, or its successors or
assigns, which has been declared by any competent
authority to be insolvent, or which is otherwise
deemed unable to meet any claim, debt, charge, fee or
other obligation in whole or in part.

Life Assurance;
Accident and Health Insurance;

Ocean Marine business, except for pleasure boats
written by the Company and classified as Ocean Marine;

Fidelity and Surety and any form of Credit Insurance,
except for Self-insured Bonds issued by the Company;

Financial Guarantee, Credit and Insolvency risks;

Reinsurance Services
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12.
13.
14.

15.

16.

Boiler and Machinery business;

Forged Warehouse Receipts;

All forms of legal liability arising out of the
operation or navigation of ships or vessels other
than:

a. Yachts, small pleasure craft and sports fishing
vessels,

b. Vessels operating exclusively in inland and/or
coastal waters, where legal liability on such
vessels is incidental to the coverage provided
either under a general liability policy or under a
comprehensive form policy;

Pollution and Seepage as per the Bureau Exclusion in
primary General Liability policies;

As respects General Liability and Workmen's

Compensation and Employers Liability, it is under-

stood and agreed that this Contract shall not cover

any of the following occupations or employments:

a. Fireworks and Ammunition manufacturing,

b. Fuse and Explosives manufacturing,

c. Nitro-Glycerine manufacturing,

d. Manufacture of Cellulose and Pyroxlin,

e. Underground coal mining,

f. Railroad business,

g. Pharmaceutical manufacturing,

h. Public Utilities,

i. 0Oil Well drilling,

j. Refining of o0il, gasoline and/or spirits,

k. Risks whose principal occupation involves U. S.
Longshoremen's and Harbor Worker's Act or Jones

Act coverage.

1. Production of moving pictures;

E.W. BLANCH CO.____|
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17. Aviation business, including aircraft manufacturing,
but this exclusion shall not apply to liability
assumed by the Company under Non-Owned Aircraft
coverage;

18. Water damage legal liability, but this exclusion
shall not apply to water damage legal liability
covered under a motor truck cargo liability policy,
or to the liability of the Company under Section 215
of the Interstate Commerce Act;

19. Security and Exchange Act liability written as such;
20. Directors and Officers liability written as such;

21. Professional and/or Professional Malpractice
liability, including Errors and Omissions coverage,
but this exclusion shall not apply to incidental
medical malpractice to the extent that such coverage
is afforded under those classifications of original
policies designated in subparagraphs 4 and 5 of para-
graph A of Article I.

B. With regard to the exclusions shown in subparagraphs 15
through 18 above, it is expressly understood and agreed
that as respects policies issued by the Company where
such excluded classifications are incidental to and/or
form a minor part of the principal operations of the
original risk, such policies shall not be excluded here-
under. Any such excluded classification shall be deemed
incidental to and/or to form a minor part of the princi-
pal operations of the original risk if the Company's
underwriter does not charge more than 10% of the total
policy standard premium for coverage of the excluded
classification.

C. Should the Company, by reason of an erroneous act of any
agent or of any employee, be bound and assume coverage
on any risk within the classes of business covered by
this Contract, but specifically excluded by one or more
of the exclusions set forth in subparagraphs 15 through
18 above, then such policy shall be covered hereunder,
provided the Company relieves itself of the coverage
assumed as quickly as possible. However, the Reinsurer's
liability shall in no event exceed the limit stipulated
in Article V.

Reinsurance Services
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ARTICLE IV - LIABILITY OF REINSURER

A. The liability of the Reinsurer shall follow that of the
Company in every case, and shall be subject in all
respects to all the general and special stipulations,
clauses, waivers and modifications of the Company's
policies, binders or other under takings, and any
endorsements thereon. No error or omission in reporting
any risk reinsured hereunder shall invalidate the lia-
bility of the Reinsurer, but the reporting of reinsurance
not authorized by this Contract and not authorized by
special acceptance hereunder shall not bind the Rein-
surer, except for return of premiums paid therefor.

B. Nothing herein shall in any manner create any obligations
or establish any rights against the Reinsurer in favor
of any third parties or any persons not parties to this
Contract.

ARTICLE V - RETENTION AND LIMIT

A. No claim shall be made hereunder unless the Company
shall have first sustained by reason of any one loss
occurrence, any one insured, a net loss in excess of the
greater of $4,750,000 plus the amount of any deductibe
retained by the Company's insured, or $5,000,000. The
Reinsurer shall then be liable for the amount of net
loss in excess of the Company's retention each loss
occurrence, any one insured, but the liability of the
Reinsurer shall not exceed $5,000,000 any one loss
occurrence, any one insured.

B. In the event of loss or losses hereunder, it is agreed
that the reinsurance hereunder is reinstated automati-
cally to the full amount, such reinstatement or
reinstatements to take effect immediately upon the
occurrence of such loss or losses.

ARTICLE VI - LOSS ADJUSTMENT EXPENSES

A. The term "loss adjustment expenses" shall mean all
expenses incurred by the Company in the investigation,
appraisal, adjustment, litigation and defense of claims
(including court costs and interest where classified as
expense) but excluding the Company's office expenses and
the salaries of its regular employees.

B. Loss adjustment expenses, where incurred by the Company
in connection with claims in which this reinsurance is
involved, shall be apportioned between the Company and.

E.W. BLANCH CO.
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the Reinsurer in proportion to their respective shares
of the net loss as finally determined, except that
expenses incurred in obtaining salvages or recoveries,

or in the reduction or reversal of any award or judgment,
shall be apportioned between the Company and the Rein-
surer in the proportion that each benefits from such
salvage, recovery, reduction or reversal. The Rein-
surer's share of loss adjustment expenses shall be in
addition to its limit of liability stipulated in

Article V.

ARTICLE VII - LOSS IN EXCESS OF POLICY LIMITS

A. In the event the Company pays or is held liable to pay
an amount of loss in excess of its policy limit because
of alleged or actual bad faith or negligence on its part
in rejecting a settlement within the applicable limits
of its policy, or in discharging its duty to defend or
prepare the defense in the trial of an action against
its policyholder (including its duty to prepare or
prosecute an appeal consequent upon such an action), the
amount of loss in excess of the Company's policy limit
shall be added to the amount of the Company's policy
limit and the sum thereof shall be subject to the terms
of this Contract; provided however, that:

l. In no event shall any consequential, punitive and/or
exemplary damages awarded the policyholder against
the Company be recoverable from the Reinsurer unless
the Company shall have counselled with the Reinsurer
and afforded the Reinsurer an opportunity to be
associated with the Company in the defense or control
of the claim, prior to or at the time of the trial
which resulted in the judgment against the policy-
holder in excess of the applicable policy limit;

2. Notwithstanding anything contained herein, there
shall be no recovery hereunder for any consequential,
punitive and/or exemplary damages assessed against
the Company because of any fraudulent and/or criminal
act on its part.

B. No out-of-court settlement of claims the subject matter
of this Article shall be made by the Company without
consent of the Reinsurer.

C. Recoveries from any form of insurance or other
reinsurance which protects the Company against claims
the subject matter of this Article shall inure to the
benefit of the Reinsurer. '

E.W. BLANCH CO. ____
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ARTICLE VIII - DEFINITION OF NET LOSS

A. The term "net loss" is defined as the ultimate net loss
incurred by the Company, plus the amount of any deducti-
ble of $10,000 or more retained by the Company's insured,
plus interest where classified as loss, but excluding
loss adjustment expenses.

B. All salvages and recoveries, including amounts
recoverable from other reinsurances (except underlying
excess of loss reinsurances), whether collectible or
not, shall be first deducted from such loss to arrive at
the amount of liability, if any, attaching hereunder.
All salvages, recoveries or payments recovered or
received subsequent to any loss settlement hereunder
shall be applied as if recovered or received prior to
the respective settlement, and all necessary adjustments
shall be made by the parties hereto.

C. Nothing in this Article shall be construed to mean that
losses are not recoverable hereunder until the Company's
ultimate net loss has been ascertained.

ARTICLE IX - DEFINITION OF LOSS OCCURRENCE

The term "loss occurrence" as used herein is defined as any
one accident or occurrence, or series of accidents or
occurrences arising out of one event. Without limiting the
generality of the foregoing, the same shall be held to
include:

l. As respects Products Bodily Injury Liability and
Products Property Damage Liability, all loss or
losses included under the definition of occurrence as
set forth in the Company's original policies;

2. As respects Bodily Injury Liability other than
Products, all claims against any one insured for all
injuries to one or more than one person resulting
from infection, contagion, poisoning, or contamination
proceeding from or traceable to, the same causative
agency;

3. As respects Property Damage Liability other than
Automobile and Products, all loss or losses caused by
a series of operations, events or occurrences arising
out of operations at any one specific site which
cannot be attributed to any single one of such opera-
tions, events or occurrences, but rather to the
cumulative effect thereof;

E.W. BLANCH CO. ___
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4. As respects Workmen's Compensation and Employers
Liability, an occupational or other disease suffered
by an employee, which disease arises out of the
employment, and for which the employer is liable.
However, in case the Company shall, within a policy
year and the terms of this Contract, sustain several
losses arising out of such an occupational or other
disease of one specific kind or class, suffered by
several employees of one insured, such losses shall
be deemed to arise out of one occurrence. A loss as
respects such occupational or other disease shall be
deemed to have occurred on the date when compensable
disability of the first such employee commenced and
at no other date.

ARTICLE X - PERMITTED REINSURANCE

A. The Company is hereby granted permission to carry
underlying excess of loss reinsurance for $4,750,000 in
excess of an amount of net loss equal to the greater of
$250,000 or the amount of any deductible retained by the
Company's insured, each loss occurrence, any one insured;
it being understood and agreed that in calculating the
amount of any loss hereunder, and also in computing the
amount in excess of which this Contract attaches, the
net loss of the Company shall not be considered reduced
by any amount or amounts recoverable thereunder.

B. The Company is hereby permitted to place reinsurance
outside of this Contract whenever, in its judgment, it
is desirable to do so.

ARTICLE XI - WARRANTY

The Company warrants that it will retain net at least the
primary $250,000 referred to in paragraph A of Article X
above (which figure includes self-insured deductibles of
$10,000 or more).

ARTICLE XII - PREMIUM

A. As premium for the reinsurance provided under this
Contract, the Company shall pay to the Reinsurer .275%
of its subject net earned premiums during the currency
of this Contract, subject to the minimum premium stipu-
lated in Article XV.

B. The term "subject net earned premiums" of the Company as
used herein is defined as the total net premiums (i.e.,
gross premiums, less cancellations and return premiums,

E.W. BLANCH CO. ___
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less inuring reinsurance premiums) earned by the Company
during the currency of this Contract on the classes of
business covered hereunder, after deduction of premiums
applying to risks, perils and classes of risk excluded
specifically in Article III hereof. It is specially
agreed that subject net earned premiums shall not include
retrospective deficit or credit premiums, Stop Loss
Protection (Maximum Premium Limitation) premiums, or
that portion of premiums considered commissions payable
by the Company. All calculations of unearned premiums
shall be made on the semimonthly pro rata basis.

ARTICLE XIII - LOSS SETTLEMENTS

The Reinsurer agrees to abide by the loss settlements of
the Company, it being understood, however, that when so
requested, the Company will afford the Reinsurer an oppor-
tunity to be associated with the Company, at the expense of
the Reinsurer, in the defense or control of any claim or
suit or proceeding involving this reinsurance and that the
Company will cooperate in every respect in the defense or
control of such claim, suit or proceeding.

ARTICLE XIV - PREMIUM AND LOSS REPORTS

A. Within 45 days after the end of each month during the
currency of this Contract the Company shall furnish a
statement to the Reinsurer setting forth by major class,
United States and Canadian separately, its subject net
earned premiums for the month and the reinsurance pre-
mium due hereunder.

B. The Company shall give prompt notice to the Reinsurer on
all claims reserved in excess of $2,500,000, and on all
losses which, in the judgment of the Company, could
result in a claim involving reinsurance hereunder.

Also, the Company shall advise the Reinsurer of all
subsequent developments pertaining to such claims or
losses if, in the opinion of the Company, such develop-
ments might materially affect the position of the Rein-
surer.

ARTICLE XV - PREMIUM AND LOSS REMITTANCES

A. Within 45 days after the end of each month during the
currency of this Contract, the balance of premiums due
hereunder and losses claimed hereunder shall be paid by
the debtor party to the creditor party. It is agreed,
however, that any one loss hereunder exceeding $50,000
shall be paid immediately by the Reinsurer upon receipt
of an individual proof of loss.

E.W. BLANCH CO.____

Reinsurance Services
- 10 -



Case 1:15-cv-12313-RWZ Document 1-3 Filed 06/11/15 Page 18 of 28

B. As promptly as possible after March 31, 1981, and after
each subsequent March 31 during the currency of this
Contract, the Company shall calculate the premium due
for the preceding l2-month period at the rate stipulated
in Article XII, and the amount, if any, by which the
premium so determined is less than $270,000 United States
currency or equivalent shall be remitted by the Company
to the Reinsurer.

ARTICLE XVI - CURRENCY

The provisions of this Contract involving dollar amounts

are expressed in United States currency as respects policies
issued by the Company in United States currency, and in
Canadian currency as respects policies issued by the Company
in Canadian currency. Premiums and losses hereunder
involving Canadian currency shall be reported separately,
and shall be settled in Canadian currency.

ARTICLE XVII - ERRORS AND OMISSIONS

The position of the Company shall not be prejudiced by any
error or omission in reporting premiums or losses under
this Contract, or in claiming losses recoverable hereunder.
Any such errors or omissions shall, however, be corrected
upon discovery.

ARTICLE XVIII - ACCESS TO RECORDS

The Reinsurer, by its duly appointed representatives, shall
have the right at any reasonable time to examine all papers
in the possession of the Company referring to business
effected hereunder.

ARTICLE XIX - INSOLVENCY

A. In the event of the insolvency of one or both of the
reinsured companies, this reinsurance shall be payable
directly to the company or to its liquidator, receiver,
conservator or statutory successor on the basis of the
liability of the company without diminution because of
the insolvency of the company or because the liguidator,
receiver, conservator or statutory successor of the com-
pany has failed to pay all or a portion of any claim.

It is agreed, however, that the liquidator, receiver,
conservator or statutory successor of the company shall
give written notice to the Reinsurer of the pendency of
a claim against the company indicating the policy or
bond reinsured which claim would involve a possible lia-
bility on the part of the Reinsurer within a reasonable

E.W. BLANCH CO.
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time after such claim is filed in the conservation or
liguidation proceeding or in the receivership, and that
during the pendency of such claim, the Reinsurer may
investigate such claim and interpose, at its own
expense, in the proceeding where such claim is to be
adjudicated, any defense or defenses that it may deem
available to the company or its liquidator, receiver,
conservator or statutory successor. The expense thus
incurred by the Reinsurer shall be chargeable, subject
to the approval of the Court, against the company as
part of the expense of conservation or ligquidation to
the extent of a pro rata share of the benefit which may
accrue to the company solely as a result of the defense
under taken by the Reinsurer.

B. Where two or more reinsurers are involved in the same
claim and a majority in interest elect to interpose
defense to such claim, the expense shall be apportioned
in accordance with the terms of this Contract as though
such expense had been incurred by the company.

C. It is further understood and agreed that, in the event
of the insolvency of one or both of the reinsured com-
panies, the reinsurance under this Contract shall be
payable directly by the Reinsurer to the company or to
its ligquidator, receiver or statutory successor, except
as provided by Section 315 of the New York Insurance Law
or except (a) where the Contract specifically provides
another payee of such reinsurance in the event of the
insolvency of the company and (b) where the Reinsurer
with the consent of the direct insured or insureds has
assumed such policy obligations of the company as direct
obligations of the Reinsurer to the payees under such
policies and in substitution for the obligations of the
company to such payees.

ARTICLE XX - ARBITRATION

A. Any dispute or other matter in question arising between
the Company and any of the reinsurers out of or relating
to the interpretation, performance, or breach of this
Contract shall be settled by arbitration. Arbitration
shall be initiated by the delivery of a written notice
of demand for arbitration by one party to the other
within a reasonable time after the dispute has arisen.
Those reinsurers involved in the dispute or other matter
in controversy shall be considered as one party for the
purpose of allocating the cost of the arbitration.

E.W. BLANCH CO.
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B. Each party shall appoint an individual as arbitrator and
the two so appointed shall then appoint a third arbitra-
tor. If either party refuses or neglects to appoint an
arbitrator within sixty days, the other party may appoint
the second arbitrator. If the two arbitrators do not
agree on a third arbitrator within sixty days of their
appointment, each of the arbitrators shall nominate
three individuals. Each arbitrator shall then decline
two of the nominations presented by the other arbitrator.
The third arbitrator shall then be chosen from the
remaining two nominations by drawing lots. The arbitra-
tors shall be active or retired officers of insurance or
reinsurance companies, or Lloyd's London Underwriters;
the arbitrators shall not have a personal or financial
interest in the result of the arbitration.

C. The arbitration hearings shall be held in Dallas, Texas
or such other place as may be mutually agreed. Each
party shall submit its case to the arbitrators within
sixty days of the selection of the third arbitrator or
within such longer period as may be agreed by the arbi-
trators. The arbitrators shall not be obliged to follow
judicial formalities or the rules of evidence except to
the extent required by governing law, that is, the state
law of the sites of the arbitration as herein agreed;
they shall make their decisions according to the prac-
tice of the reinsurance business. The decision rendered
by a majority of the arbitrators shall be final and
binding upon both parties. Such decision shall be a
condition precedent to any right of legal action arising
out of the arbitrated dispute which either party may
have against the other. Judgment upon the award
rendered may be entered in any court having jurisdiction
thereof.

D. Each party shall pay the fee and expenses of its own
arbitrator and one-half of the fee and expense of the
third arbitrator. All other expenses of the arbitration
shall be equally divided between the parties.

E. Except as provided above, arbitration shall be based
insofar as applicable, upon the procedures of the
American Arbitration Association.

ARTICLE XXI - INTERMEDIARY

E. W. Blanch Co., Reinsurance Services, Northwestern
Financial Center, 7900 Xerxes Avenue South, Minneapolis,
Minnesota 55431, is hereby recognized as the intermediary
by whom this Contract was negotiated and through whom all

Reinsurance Services
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communications relating hereto (including but not limited
to notices, statements, premiums, return premiums, commis-
sions, taxes, losses, loss adjustment expenses, salvage and
loss settlements) shall be transmitted to both parties. It
is understood, as regards remittances due either party
hereunder, that payment by the Company to E. W. Blanch Co.
shall constitute payment to the Reinsurer, but payment by
the Reinsurer to E. W. Blanch Co. shall only constitute
payment to the Company to the extent such payments are
actually received by the Company.

ARTICLE XXII - COMMENCEMENT AND TERMINATION

A. This Contract shall become effective at April 1, 1980,
with respect to loss occurrences commencing at and after
that date, and shall continue in force thereafter until
terminated in accordance with paragraph B thereof.

B. Either party may terminate this Contract at midnight on
any March 31 by giving to the other party not less than
90 days prior notice by certified mail. Unless other-
wise mutually agreed, the Reinsurer shall not be liable
hereunder for losses arising out of loss occurrences
commencing after the effective time and date of
termination.

ARTICLE XXIII - EXTENDED TERMINATION

Should this Contract be terminated while a loss occurrence
covered hereunder is in progress, it is understood and
agreed that subject to the other conditions of this Con-
tract the Reinsurer shall be responsible for its proportion
of the entire loss or damage caused by such loss occurrence.

ARTICLE XXIV - UNAUTHORIZED REINSURERS

If a reinsurer under this Contract is unauthorized in any
state of the United States of America or the District of
Columbia where authorization is required by insurance regu-
latory authorities, the reinsurer will fund outstanding
losses by either cash advances, escrow accounts for the
benefit of the Company, Letters of Credit, or a combination
thereof, if a penalty would accrue to the Company on its
statement without such funding. The reinsurer shall have
the sole option of using other than cash provided it is
acceptable to the insurance regulatory authorities involved.

5286P
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US.A
NUCLEAR INCIDENT EXCLUSION CLAUSE—LIABILITY—REINSURANCE
(Approved by Lloyd’'s Underwriters’ Fire and Non-Marine Association)

(1) This reinsurance does not cover any loss or liability accruing to the Reassured as a member
of, or subscriber to, any association of insurers or reinsurers formed for the purpose of covering
nuclear energy risks or as a direct or indirect reinsurer of any such member, subscriber or
aisociation.

(2) Without in any way restricting the operation of paragraph (1) of this Clause it is under-
stood and agreed that tor all purposes of this reinsurance all the original policies of the Reassured
(new, renewal and replacement) of the classes specified in Clause Il of this paragraph (2) from the
time specified in Clause IIl in this paragraph (2) shall be deemed to include the following provision
(specified as the Limited Exclusion Provision) :

Limited Exclusion Provision.®

I. It is agreedk thatd the policy does not apply under any liability coverage,
Cimjury, sickness, , de ] . .
to | Ibo];u% -i‘n?urys;r ;l::gap,;'g g;:'n:g’ed“"”“'o"wuh respect to which an insured under
the policy is tlso an insured under a nuclear encrgy liability policy issued by Nuclear
Energy Liability Insurance Association, Mutual Atomic Energy Liability Underwriters
or Nuclear Insurance Association of Canada, or would be an insured under any such
licy but for its termination upon exhaustion of its imit of liability.

II. Family Automobile Policies (liability only), Special Automobile Policies ({private
passenger automobiles, liability only), Farmers Comprchensive Personal Liability Policies
(liability only), Comprehensive Personal Liability Policies (l:ability only) or policies of
a similar nature; and the liability portion of combination forms related to the four
classes of policies stated above, such as the Comprehensive Dwelling Policy and the
agpllcable types of Homeowners Policies.

III. The inception dates and thereafter of all original policies as described in II above,
whether new, renewal or replacement, being policies which cither

(a) become effcctive on or after 1st May, 1960, or
(b) become effective before that date and contain the Limited Exclusion Provision
set out above;
rovided this paragraph (2) shall not be applicable to Family Automobile Policies,
gpecual Automobile Policies, or policies or combination policies of a similar nature,
issued by the Reassured on New York risks, until 90 days following approval of the
Limited Exclusion Provision by the Governmental Authority having jurisdiction thercof.

(3) Except for those classes of pelicies specified in Clause Il of paraaraph (2) and withnut in
any way restricting the operation of paraaraph (1) of this Clause, it is understood and agreed that
for all purposes of this reinsuriance the onginal liability policies of the Reassured (new, renewal and
replacement) affording the following coverages : )

Owners, Landlords and Tenants Liability, Contractual Liability, Elevator Liability,
Owners or Contractors (including railroad) Protective Liability, Manufacturers and
Contractors Liability, Product Liability, Professional and Malpractice Liability.
Storekeepers Liability. Garage Liability, Automobile Liability (including Massachusetts
Motor Vehicle or Garage Liability)
shall be deemed to include, with respect to such coverages, from the time specified in Clause V of
this paragraph (3), the following provision (specified as the Broad Exclusion Provision):

Broad Exclusion Provision.*

It is agreed that the policy does not apply : " di S 3
; TR tinpury, sickness, disease, death or destruction
I. Under any Liability Coverage, to , bodily injury or property damage
(a) with respect to which an insured under the policy is also an insured under a
nuclear energy liability policy issued bv Nuclear Energy Liability Insurance
Assaciation, Mutual Atomic Energy Liability Underwriters or Nuclear Insurance
Association of Canada, or would be an insured under any such policy but for
its termination upon exhaustion of its limit of liability: or
(b) resulting from the hazardous properties of nuclear material and with respect to
which (1) any person or organization is required to maintain financial protection
pursuart to the Atomic Energy Act of 1954, or any law amendatory thereof, or
(2) the insured 1s, or had this policy not been issued would be, entitled to
indemnity from the United States of America, or anv agency thereof, under any
agreement entered into by the United States of America, or any agency thereof,
with any person or organization.
II. Under any Mecdical Payments Coverage. or under any Supplementary Payments Provision
‘ .
relating to .?,’:;?rﬂ;"' medical or surgical rehef, to cxpenses incurred with respect
to Iﬁgg:i:‘ :::’:_::f sickness, disease or dcath resulting from the hazardous propertics of
nuclear material and arising out of the operation of a nuclear facility by any person
or organization.
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e injury, sickness, disease, death or destruction
uL Undcr- any Liability Coverage, to bodily injury or property damage
resulting from the hazardous rropertics of nuclear material, if
(a) the nuclear material (1) is at any nuclear facility owned by, or operated by or
on behalf of, an insured or (2) has been discharlged or dispersed therefrom;
the nuclear material is contained in spent fuel or waste at any time possessed
handled, used, processed, stored, transported or disposed of by or on behalf of
an il}ll_l.ll'td: or - 3 PRI a :
injury, sickness, disease, death or destruction_ . P
(€) the | "0 y injury or property damage arises out of the furmsh.ml
by an insured of services, materials, parts or equipment in connection
with the planning, construction, maintenance, operation or use of any
nuclear facility, but if such facility is lozated within the United States of
America, its territories, or possessions or Canada, this exclusion (c) applies only
to J3miury to or destruction of property at such nuclear facility.
' propertyv damage to such nuclear facility and any property thzreat,

IV. As used in this endorsement : . .
- ous properties” include radioactive, toxic or explosive properties; “ naclear

materlal " means source material, special nuclear material or byproduct material;
“source. material ®, “special nuclear material ", and “ byproduct material” have the
meanings given them in the Atomic Energy Act of 1954 or in any law amendato
thereof; “spent fuel ” means any fuel element or fuel component, solid or liquid, whic
has been used or exposed to radiation in a nuclear reactor; * waste " means any waste
material (1) containing b{product material and (2, resultin[i'from the operation by any

Tson or organization of any nuclear facility included within the definition of nuclear
acility under paragraph (a) or (b) thereof; “ nuclear facility ® means

(l; any nuclear reactor,

(b) any equig-ient or device designed or used for (1) separating the isotopes of
uranium or plutonium, (2) processing or utilizing spent fuel, or (3) handling
processing or packaging waste,

(c) any equipment or device used for the processing, fabricating or alloying of special
nuclear material if at any time the total amount of such material in the custody
of the insured at the premises where such equipment or device is located consists
of or contains more than 25 grams of plutonium or uranium 233 or any combina-
tion thereof, or more than 250 grams of uranium 235,

(d) any structure, basin, excavation, premises or place prepared or used for the
storage or disposal of waste,

and includes the site on which any of the foregoing is located, all operations conducted
on such site and all premises used for such operations; “nuclear reactor ™ means any
apparatus designed or used to sustain nuclear ssion in a self-supporting chain reaction
or to contain a critical mass of fissionable material;
With respect to injury to or destruction of property, the word “injury" or “destruction™
* property ddmage " includes all forms of radioactive contamination of property,
includes all forms of radioactive contamination of property.
V. The inception dates and thereafter of all original policies affording coverages specified
in this paragraph (3), whether new, renewal or replacement, being policies which come
effective on or after Ist May, 1960. provided this paragraph (3) shall not be applicable to
(i) Garage and Automobile Policies issued by the Reassured on New York risks,

or
(ii) statutory liability insurance required under Chapter 90, General Laws of
Massachusetts, )
until 90 days following approval of the Broad Exclusion Provision by the Governmental
Authority having jurisdiction thereof.
4) Without in any way restricting the operation of paragraph (1) of this Clause, it is under-
and agreed that paragraphs (2) and (3) above are not alpp_hcable to original liability policies
of the Reassured in Canada and that with respect to such policies this Clause shall be deemed to
include the Nuclear Energy Liability Exclusion Provisions adopted by the Canadian Underwriters'
Association or the Independent Insurance Conference of Canada.

*NOTE. The words printed in italics in the Limited Exclusion Provision and in the Broad
Exclusion Provision shall apply only in relation to original liability policies which include a Limited
Exclusion Provision or a Broad Exclusion Provision containing those words.

NMA. 1590
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NUCLEAR INCIDENT EXCLUSION CLAUSE -~ LIABILITY - REINSURANCE
CANADA

1. This reinsurance does not cover any loss or liability accruing
to the Company as a member of, or subscriber to, any association
of insurers or reinsurers formed for the purpose of covering
nuclear energy risks or as a direct or indirect reinsurer of any
such member, subscriber, or association.

2. Without in any way restricting the operation of paragraph 1
of this clause it is agreed that for all purposes of this
reinsurance all the original liability contracts of the Company,
whether new, renewal or replacement, of the following classes,
namely,

Personal Liability,
Farmers Liability,
Storekeepers Liability,

Which become effective on or after 31lst December 1962, shall
be deemed to include, from their inception dates and thereafter,
the following provision: --

LIMITED EXCLUSION PROVISION

This Agreement does not apply to injury, sickness, disease,
death damage or destruction with respect to which an insured
under this Agreement is also insured under a contract or nuclear
energy liability insurance (whether the insured is named in
such Agreement or not and whether or not it is legally enforce-
able by the insured) issued by the Nuclear Insurance Association
of Canada or any other group or pool of insurers or would be
an insured under any such policy but for its termination upon
exhaustion of its limit of liability.

With respect to property, loss of use of such property
shall be deemed to be damage to or destruction of property.

3. Without in any way restricting the operation of paragraph 1
of this clause it is agreed that for all purposes of this
reinsurance all the original liability contracts of the Company,
whether new, renewal or replacement, of any class whatsoever
(other than personal liability, farmers liability, storekeepers
liability or automobile liability contracts), which become
effective on or after 3lst December 1962, shall be deemed to
include, from their inception dates and thereafter, the following
provision: =

BROAD EXCLUSION PROVISION: =

This Agreement does not apply to injury, sickness, disease,
death, damage or destruction

(A) With respect to which an insured under this
Agreement is also insured under a contract of
nuclear energy liability insurance (whether
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the insured is named in such contract or not

and whether or not is is legally enforceable

by the insured) issued by the Nuclear Insurance
Association of Canada or any other group or pool
or insurers or would be an insured under anv such
policy but for its termination upon exhaustion of
its limit of liability; or

(B) Resulting directly or indirectly from the nuclear
energy hazard arising from:

(1) The ownership, maintenance, operation or
use of a nuclear facility by or on behalf
of an insured:

(2) The furnishing by an insured of services,
materials, parts or equipment in connection
with the planning, construction, maintenance,
operation or use of any nuclear facility;
and

(3) The transportation, consumption, possession,
, handling, disposal or use of radioactive
material (other than radioisotopes away
from a nuclear facility) sold, handled, used
or distributed by an insured.

As used in this Endorsement:

(I) The term "Nuclear Energy Hazard" means the
radioactive, toxic, explosive or other hazardous
properties of radiocactive material;

(II) The term "Radioactive Material" means uranium,
thorium, plutonium, neptunium, their respective
derivatives and compounds, radioactive isotopes
of other elements and any other substances that
the Atomic Energy Control Board may, by regulation,
designate as being prescribed substances capable
of releasing atomic energy, or as being requisite
for the production, use or application of atomic
energy ;

(ITII) The term "Nuclear Facility" means:

(A) Any apparatus designed or used to
sustain nuclear fission in a self-supporting
chain reaction or to contain a critical
mass of plutonium, thorium and uranium
or any one or more of them;

(B) Anv equipment or device designed or used
for (I) separating the isotopes of
plutonium, thorium and uranium or any
one or more of them, (II) processing
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or utilizing spent fuel, or (III) handling,
processing or packaging waste;

(C) Any equipment or device used for the
processing, fabricating or alloying of
plutonium, thorium and uranium or any
one or more of them if at anyv time the
total amount of such material in the
custody of the insured at the premises
where such equipment or device is located
consists of or contains more than 25 grams
of plutonium or uranium 233 or any
combination thereof, or more than 250
grams of uranium 235;

(D) Any structure, basin, excavation,
premises or place prepared or used for
the storage or disposal of waste
radiocactive material;

and includes the site on which any of the
foregoing is located, together with all operations
conducted thereon and all premises used for such
operations.

(IV) With respect to property, loss of use of such
property shall be deemed to be damage to or
destruction of property.
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NUCLEAR INCIDENT EXCLUSION CLAUSE—PHYSICAL DAMAGE—REINSURANCE

1. This Reinsurance does not cover any loss or liability aceruing to the Reassured,
direotly or indirectly and whether as Insurer or Reinsurer, from any Pool of Insurers or
Reinsurers formed for the purpose of covering Atomic or Nuclear Energy risks.

2. Without in any way restricting the operation of paragraph (1) of this Clause,
this Reinsurance does not cover any loas or liability sccruing to the Reassured, dlrﬁqtl)‘
or indirectly and whether as Insurer or Reinsurer. from any insurance against Physical
Damage (including business interruption or consequential loss sarising out of such
Physical Damage) to:

I. Nuclear reactor power plants inciuding all auxiliary property on the site, or

II. Any other nuclear reactor installation, including laboratories handling
radioactive materials in connection with reactor installations, and ‘‘ eritical
facilities '’ as such, or

II1. Installations for fabricating complete fuel elements or for processing
substantial quantities of ‘‘ special nuclear material "', and for reprocessing,
salvaging, chemically separating, storing or disposing of ‘' spent’’ nuclear
fuel or waste materials, or

IV. Installations other than those listed in paragraph (2) III above using
substantial quantities of radioactive isotopes or other products of nuclear
fission.

8. Without in any way restricting the operations of paragraphs (1) and (2) hereof,
this Reinsurance does not cover any loss or liability by radiosctive contamination
accruing to the Reassured, directly or indirectly, and whether as Insurer or Reinsurer,
from any insurance on property which is on the same site as & nuclear reactor power plant
or other nuclcar installation and which normaily would be insured therewith except that
this paragraph (3) shall not operate

() where Reassured does not have knowledge of such nuclear reactor power
plant or nuclear installation, or

(b) where said insurance contains s provision excluding coverage for damage to
property caused by or resulting from radioactive contawmination, however
caused. However on and after lst January 1960 this sub-paragraph (b) shall
only apply provided the said radioactive contamination exclusion provision
has been approved by the Governmental Authority having jurisdiction
thereof,

4. Without in any way restricting the operations of paragraphs (1), (2) and (3)
hereof, this Reinsurance does not cover any loss or liability by radioactive contamination
accruing to the Reassured, directly or indirectly, and whether as Insurer or Reinsurer,
when such radioactive contamination is 8 named hazard specifically insured against.

5. It is understood and agreed that this Clause shall not extend to risks using
radioactive isotopes in any form where the nuclear exposure is not considered by the
Reassured to be the primary hazard.

6. The term ‘‘special nuclear material '’ shall have the meaning given it in the
Atomic Energy Act of 1854 or by any law amendatory thereof.

7. Reassured to be sole judge of what constitutes:

(a) substantial quantities, and
(b) the extent of installation, plant or site,

Note.—Without in any way restricting the operation of paragraph (1) hereof, it is
understood and agreed that
(a) all policies issued by the Resssured on or before 31st December 1957 shall
be free from the application of the other provisions of this Clause until
expiry date or 31st December 1960 whichever first occurs whereupon all the
provisions of this Clause shall apply.
(b) with respect to any risk located in Canada policies issued by the Reassured
on or before 3lst December 1958 shall be free from the application of the
other provisions of this Clause until expiry date or 3lst December 1860
whichever first occurs whereupon all the provisions of this Clause shall apply
12/12/57
N.M.A. 1119



Case 1:15-cv-12313-RWZ Document 1-3 Filed 06/11/15 Page 28 of 28

NUCLEAR INCIDENT EXCLUSION CLAUSE - PHYSICAL DAMAGE - REINSURANCE
CANADA

l. This Agreement does not cover any loss or liability accruing
to the Company, directly or indirectly, and whether as insurer
or reinsurer, from any pool of insurers or reinsurers formed for
the purpose of covering atomic or Nuclear Energy Risks.

2. Without in any way restricting the operation of paragraph 1
of this clause, this Agreement does not cover any loss or
liability accruing to the Company, directly or indirectly, and
whether as insurer or reinsurer, from any insurance against
physical damage (including business interruption or conseguential
loss arising out of such physical damage) to:

(A) Nuclear reactor power plants including all
auxiliary property on the site, or

(B) Any other nuclear reactor installation, including
laboratories handling radiocactive materials in
connection with reactor installations, and
critical facilities as such, or

(C) Installations for fabricating complete fuel
elements or for processing substantial quantities
of prescribed substances, and for reprocessing,
salvaging, chemically separating, storing or
disposing of spent nuclear fuel or waste materials,
or

(D) Installations other than those listed in (C) above
using substantial quantities of radioactive isotopes
or other products of nuclear fission.

3. Without in any way restricting the operation of paragraphs 1
and 2 of this clause, this Agreement does not cover any loss

or liability by radioactive contamination accruing to the Company,
directly or indirectly, and whether as insurer or reinsurer from
any insurance on property which is on the same site as a nuclear
reactor power plant or other nuclear installations and which
normally would be insured therewith, except that this paragraph 3
shall not operate:

(A) Where the Company does not have knowledge of such
nuclear reactor power plant or nuclear installation,
or

(B) Where the said insurance contains a provision
excluding coverage for damage to property caused
by or resulting from radiocactive contamination,
however caused.

4. Without in any way restricting the operation of paragraphs 1,
2 and 3 of this clause, this Agreement does not cover any loss
or liability by radiocactive contamination accruing to the Company,
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EXHIBIT 4

SUBJECT TO MOTION TO IMPOUND
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ORIGINAL -

DONALD W. BROWN (SBN 83347)

WENDY L. FENG (SBN 200813)

PHILIP A. SCARBOROUGH (SBN 254934)

COVINGTON & BURLING LLP

One Front Street

San Francisco, CA 94111

Telephone:  (415) 591-6000

Facsimile:  (415) 591-6091

Email: dwbrown@cov.com, wleng@cov.com,
pscarborough@cov.com

Attorneys for Plaintiff Legacy Vulcan Corp.

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

Inre:
Consolidated Case No. BC328022
VULCAN MATERIALS CONSOLIDATED
COVERAGE LITIGATION
LEGACY VULCAN CORP., LEGACY YULCAN CORP.’S
AMENDED COMPLAINT FOR
Plaintilt, DAMAGES FOR BREACH OF
CONTRACT; FOR DAMAGES
V. FOR BREACH OF THE IMPLIED
COVENANT OF GOOD FAITH
TRANSPORT INSURANCE COMPANY, AND FAIR DEALING: AND FOR
FIRST STATE INSURANCE COMPANY, DECLARATORY RELIEF
EMPLOYERS REINSURANCE
CORPORATION, and Dept.: CCW-308
DOES 101 through 200, inclusive, Judge: Hon. Jane L. Johnson
Detendants. Date action filed: January 30, 2005
Trial Date: None set

PRELIMINARY STATEMENT

On April 24, 2013, the Court ordered that Cases Nos. BC328022, BC 354664,
and BC481850 are consolidated for all purposcs; that the consolidated cases shall be captioned
“In re: Vulcan Materials Consolidated Coverage Litigation™ and shall be identified as Case No.
B(C328022; that the pa.rties arc realigned such that Legacy Vulcan Corp. (“Vulcan™) shall now
be the plaintiff in the consolidated action; and that Vulcan shall file and serve an “Amended

Complaint,” which will be its sole operative affirmative pleading in the consolidated action.

LEGACY VULCAN CORP’S AMENDED COMPLAINT, Consolidated Case No. BC328072

Xvd Ad
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INTRODUCTION

1. This is an insurance coverage action brought by insurance policy holder
Legacy Vulcan Corp., formerly known as Vulcan Materials Company (“Vulcan™). This action
addresses three insurance companies’ duty to defend Vulean in certain underlying legal actions.

2. Vulcan is the country’s leading producer of construction aggregates —
primarily crushed stone, sand and gravel — used in nearly all types of construction, especially
farge infrastructure projects such as roads, airports, railroads, and water and sewer systems,
Vulcan at one time had a chemical division that manufactured and sold chemical products.
Vulcan divested the chemical division in 2005. Vulcan continues, however, to face potential
liabilities arising out of its legacy chemicals operations. Vulcan has been named as a defendant
in five categories of lawsuits asserting claims that Vulcan is legally liable 10 pay sums because
of property damage and/or bodily injury allegedly mostly caused either by its chemical products
or by its former chemical division's operations (“Underlying Actions™):

a) Lawsuits alleging that perchloroethylene (PCE), a chemical product used in
the dry cleaning process (Vulcan's product was known as “PerSec™), has contaminated soil,
groundwater, and drinking wells (“PerSec Claims™);

b) Lawsuits alleging that West Virginia coal industry workers were exposed 10
chemicals used in float-sink labs, including PCE, and allegedly were injured as a result of that
exposure (“Float-Sink Lab Claims™):

¢) Lawsuits alleging that transformer oil PCRs were released at or from the Ward
Transformer Superfund Site in Raleigh, North Carolina, allegedly contaminating soils and |
sediments, wetlands, creeks and fish (“Ward Transformer Claims™):

d) Lawsuits alleging that numerous parties discharged hazardous substances to
and into the Lower Passaic River (River) in New Jersey, allegedly contaminating the river and
the riverbed (“Passaic River lawsuits™); and

¢) Lawsuits alleging that workers in Vulean’s former facilities in Geismar, LA,
Port Edwards, W1, and Wichita, KS, were exposed to asbestos while working on premises, and

allegedly were injured as a result of that exposure (“Asbestos Claims®).

5

LEGACY VULCAN CORP.'S AMENDED COMPLAINT. Conselidated Case No, BC328022
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3. The Underlying Actions that are the subject of this insurance coverage action
are identified in the chart attached to this Amended Complaint as Exhibit A, which is
incorporated here by reference.

4. This insurance coverage action addresses the three defendant insurers’ duty
to defend Vulcan in and against the Underlying Actions. This coverage action does not address
any insurer’s contractual obligation to cover any indemnity obligation that Vulcan may incur
through settlement‘ of or judgment in the Underlying Actions. To the extent any insurer at this
time seeks to litigate over insurance coverage for any indemnity obligation Vulcan may incur in
the Underlying Action(s), Vulean will and hereby does move the Court to stay the insurer’s
action pending resolution of the Underlying Action(s) because such coverage litigation would
be both premature as well as prejudicial to Vulean inasmuch as the dispute over coverage for
any such indemnity obligation would turn on facts to be litigated in the Underlying Actions.

5. Trangport Insurance Company (“Transport™) issued a liability insurance

policy in effect from January 1, 1981, to January 1, 1982, number XG1L-731-81-1 (*1981

Transport Policy™). The 1981 Transport Policy’s Insuring Agreement includes two clauses

giving Transport a duty to defend Vulcan under certain circumstances. Clause (1) provides
“umbrella” coverage that “drops down” to provide primary defense coverage for claims not
covered by underlying primary insurance. In Legacy Vulcan Corp. v. Superior Court (2010)
185 Cal.App.4th 677. in the context of PerSec claims by the City of Modesto, the Court of
Appeal held that Transport “*had a duty to defend under clause (1) if any claim was potentiatly
covered by [the 1981 Transport Policy] but was not within the terms of coverage of “underlying
insurance’™ policies identified in the Transport Policy’s Schedule A, Legacy Vulean Corp. v.
Superior Court, 185 Cal. App.4th at 693.

6. The claims asserted in the Underlying Actions are covered or at least
potentially covered by the 1981 Transport Policy and not within the terms of coverage of the
underlying insurance policies identified in the Transport Policy’s Schedule A, Transport

therefore has a contractual duty to defend Vulean in and against the Underlying Actions.

3

LEGACY VULCAN CORP.'S AMENDED COMPLAINT. Consolidated Case No, BC3280272
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7. Despite having a duty to defend as held by the Court of Appeal, Transport
has denied and repudiated any duty to defend and has refused and failed to defend Vulean in and
against the Underlying Actions.

8. Transport has refused and failed to defend Vulcan without any reasonable
good faith basis for dding so. Transport has refused and failed to defend Vulcan solely in order
to deprive Vulean of the financial benefit of jts insurance policy, and to wrongfully use the
funds to which Vulcan is entitled for Transport’s own benefit — j.e., to create an artificial
financial “surplus” — and for the benefit of a third party (Randall & Quilter Investment Holdings
plc) that owns and controls Transport and seeks to maximize Transport’s “surplus” with the
intent to siphon off the supposed “surplus™ for the benefit of Randall & Quilter and its investors
to the detriment of Vulcan and other Transport policy holders.

9. Inthe Underlying Actions claimants assert some grounds for recovery that
may not be covered by Transport’s insurance. In addition, Transport has reserved or purported
to reserve rights to deny coverage for any indemnity obligation that Vulcan may incur through
settlement of or judgment in the Underlying Actions. Transport also has filed a lawsuit against
Vulean in which Transport has repudiated and flatly denied coverage for any indemnity
obligation that Vulcan may incur in the Underlying Actions. In addition, in said lawsuit and
otherwise Transport has repudiated and denied any duty to defend Vulean or to otherwise
prdvide for Vulcan’s defense in and against the Underlying Actions. Transport’s interests in
defending the Underlying Actions therefore are in conflict with Vulcan’s interests. This conflict
of interests creates a duty on the part of Transport to provide independent counsel selected by
Vulcan to represent and defend Vulcan in and against the Underlying Actions.

10. Transport has refused and failed to provide Vulcan with independent counsel,
and has refused and failed to consent to Vulean's selection of independent counsel and/or to pay
the fees and costs of independent counsel. Transport has refused and failed to provide Vulcan
with independent counsel without any reasonable good faith basis for doing so. Transport has
retused and failed to provide Vulcan with independent counsel solely in order to deprive Vulcan

of the financial benefit its insurance policy, and to wrongfully use the funds to which Vulean is

4

LEGACY VULCAN CORP.’S AMENDED COMPLAINT, Cansolidated Case No, BC328022
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entitled to create an artificial financial “surplus™ for Transport’s own benefit and the benefit of
Randall & Quilter Investment Holdings ple and its investors, as alleged hercinabove at
Paragraph 8, to the detriment of Vulcan and other Transport policy holders.
t1. Among other grounds asserted by Transport in denying any duty to defend
Vulean and in denying coverage for any indemnity obligation that may be imposed on Vulcan
Underlying Actions, Transport claims that it has paid out the full amount of the 1981 Transport
Policy’s aggregate limit of liability for bodily injury and property damage claims arising out of
Vulcan’s products (the ;‘pt'oducts bazard™) and, therefore, that Transport no longer owes Vulcan
any duty to defend and/or indemnify Vulean pursuant to the terms of the 1981 Transport Policy.
12. Transport contends that it “exhausted” the 1981 Transport Policy’s aggregate
limit for “products hazard” claims in carl y 2011 when Transport made a lump sum payment (the
amount of which is confidential) in settlement of Vulean’s claims related to six lawsuits not
among the Underlying Actions. The Vulcan claims settled by that lump sum payment —
including other insurers’ claims to equitable indemnity and equitable contribution which had
been assigned to Vulcan - were for approximately $41.2 million, plus an additional amount of
punitive damages, as follows:
~a) Vulcan’s claim to $15.3 miilion in defense costs incurred‘in the three City of
Modesto PerSec claims that were at issue in Legacy Vulcan Corp. v. Superior Courr;
b} Vulcan’s claim to $1.2 million in defense costs incurred in three other lawsuits
(Garcia, Lyon and Team Enterprises),
¢) Vulcan’s claim to $5.8 million in prejudgment interest as to said defense costs;
d) Vulcan’s claim to approximately $15.88 million of the $20.4 million paid to
settle the three City of Modesto PerSec claims at issue in Legacy Vulean Corp. v. Superior
Court, calculated as Transport’s fair share of $20.4 million given Transport’s $30.8 million
of coverage (per “occurrence™) spanning (15) fifteen years; |
d) Vulcan’s claim to $3 million in prejudgment interest as to those settlements;
¢) Vulcan’s claim to approximately $4 miltion in attorney’s fees: and

f) Vulcan’s claim that Transport should be assessed with punitive damages.

5
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13. Transport contends that it unilaterally may alfocate and unifaterally has
allocated its lump sum payment in setilement of Vulcan’s prior insurance claims

a) entirely to the $20.4 million paid to settle the City of Modesto PerSec claims,
and not at all to defense costs, prejudgment Inlerest, aftorney’s fees or punitive damages; and

b) as among the four Transport Policies in effect from 1963-1 972, 1976-1978,
1978-1981 and 1981-1982, entirely to the one-year 1981 Transport Policy to the extent
required to “exhaust” that Policy’s aggregate limit for “products hazard” claims:

¢) with the leftover residual amount of the lump sum payment then spread across
the remaining fourteen (14) years of Transport insurance coverage.

14, Transport apparently contends that by virtue of the supposed “exhaustion” of
the 1981 Transport Policy “products hazard” aggregate limit, Transport has no further obligation
to defend or indemnify Vulean “for past, current, or future claims™ of any kind, iLe., neither
“products hazard™ claims nor any other type of bodily injury and/or property damage liability
claims. Thus Transport relies on its “exhaustion” argument to deny a duty to defend Vulcan in
any of the Underlying Actions, whether they involve “products hazard” claims or not.

I5. Transport’s payment in settlement of Vulcan’s claims described above in
Paragraph 12 in fact did not exhaust the 1981 Transport Policy’s “products hazard” aggregate
limit. Transport’s purported allocation of the settlement payment-has no justifiable basis in fact,
in faw or in equity. Instead, Transport obviously has strained to devise an allocation specifically
and intentionally designed to accomplish one and only one goal: to artificially exhaust the
aggregate limit of the 1981 Transport Policy in order to prematurely terminate Transport’s duty
to defend Vulcan in other cases. In contriving and attempling to impose an allocation patently
designed to deprive Vulcan of the benefits of its insurance contract — specifically, to deprive
Vulcan of the benefit of Transport’s contractual promise and duty to defend — Transport has
blatantly breached its contractual obligations under the 1981 Transport Policy and has flagrantly
violated the covenant of good faith and fair deal ing implied in that contract.

16. First State Insurance Company (“First State™) issued a liability insurance

policy in effect from January 1, 1981, to January 1, 1982, number 917384 (“First State Policy™).

6
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The First State Policy provides Vulcan with liability insurance coverage in excess of the
underlying coverage provided by the 1981 Transport Policy. In the event that the aggregate
limit of liability of the underlying 1981 Transport Policy is exhausted, the First State Policy
obligates First State to defend any suit against Vulcan alleging property damage or personal
injury occurring during the First State Policy period. Therefore, if the 1981 Transport Policy’s
“products hazard” aggregate limit were exhausted as ‘ransport contends, First State then would
have a duty to defend Vulecan in and against the Underlying Actions that concern the “products
hazard,” j.e., the PerSec Claims and the Float-Sink Lab Claims.

17. Vulcan denics that the 1981 Transport Policy’s “products hazard” aggregate
limit has been exhausted; but so that all the interested partics will be bound by the same
interpretation of the relevant insurance policies and may determine their respective rights and
obligations among themselves, and to avoid the multiplicity of legal actions that would
otherwise be necessary, Vulcan hereby seeks a judicial determination and declaration that if and
when the 1981 Transport Insurance Policy’s “products hazard” aggregate limit has been
exhausted, First State has a duty to defend Vulean in and against the PerSec Claims and the
Float-Sink Lab Claims.

18. Employers Reinsurance Corporation {"ERC”) issued a liability insurance
policy in effect from January 1, 1969, to January 1, 1970, number U-4114-70, and another
Liability insurance policy in effect from January 1, 1970, 10 January 1, 1972, number U-4114-73
(“ERC Policies™). The ERC Policies obligate ERC “to defend any suit against [Vulcan] seeking
damages on account of [bodily injury or] property damage even if any of the allegations of the
suit are groundless, false or fraudulent,” “[i)f no other insurer has the right or duty to do so.”

19. Vulcan is informed and believes. and on that basis alleges, that First State
contends that, even if the 1981 Transport Policy’s “products hazard™ aggregate limit were
exhausted as Transport contends, the First State Policy does not obligate First State to defend
Vulean in and against any of the Underlying Actions. Vulcan contends that if and when the
1981 Transport Policy’s “products hazard” aggregate limit has been exhausted, First State has a

duty to defend Vulcan in and against the PerSec Claims and the Float-Sink Lab Claims; but so
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that all the interested parties will be bound by the same interpretation of the relevant insurance
policies and may determine their respective rights and obligations among themselves, and to
avoid the multiplicity of legal actions that would otherwise be necessary, Vulcan hereby seeks a
Judicial determination and declaration that if and when the 1981 Transport Insurance Policy’s
“products hazard” aggregate limit becomes exhausted (such that Transport no longer has a duty
to defend “products hazard™ claims) First State does not have a duty to defend Vulean in and
against the PerSec Claims and the Float-Sink Lab Claims, then FRC has a duty to defend
Vulean in and against the PerSec Claims and the Float-Sink Lab Claims.

PARTIES

20. Plaintiff Legacy Vulcan Corp., formerty known as Vulcan Materials
Company (“Vulcan™), is a corporation organized under the laws of New J ersey and
headquartered in Birmingham, Alabama. Vulcan is and at all times relevant to this Amended
Complaint was qualified to conduct business in the State of Californija.

21. Defendant Transport Insurance Company (“Transport™) is a corporation
organized under the laws of Ohio. Vulcan is informed and believes, and on that basis alleges,
that Transport’s principal place of business is in Massachusetts, At all times relevant hereto.
Transport was licensed to do business, and was doing and transacting business, in the State of
California.

22. Defendant First State Insurance Company (“First State™) is a corporation
organized under the laws of Connecticut with its principal place of business in Massachusetts.
First State is licensed to conduct insurance business in California, |

23. Defendant Employers Reinsurance Corporation (“ERC”) is a corporation
organized under the laws of Missouri with its principal place of business in Kansas. ERC is
licensed to conduct insurance business in California. (Transport, First State and ERC are
sometimes collectively referred to as “Insurers.™)

24. The true names and capacities, whether individual, corporate, associate or
otherwise, of Defendants Does 101 through 200, inclusive, are unknown to Vulcan, who

therefore sues those Defendants by such fictitious names. Vulcan will amend this Amended
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Complaint to show the true names and capacities of Does 101 through 200, inclusive, when the
same have been ascertained. Each such defendant was the agent of one or more of the
defendants named herein, and the acts complained of herein were committed within the scope of
such agency, and each such defendant is jointly and severally responsible for the acts

complained of herein.

JURISDICTION AND VENUE

25. The Court has jurisdiction over the claims asserted in this Amended
Complaint pursuant to the California Constitution, Article VI, § 10. Venue is proper in this

Court pursuant to California Code Civil Procedure Code § 395(a).

THE INSURANCE POLICIES

26. Transport issued four first-layer liability insurance policies to Vulcan over a
period of fifteen (15) vears: |
No. 031001 (for eight successive policy periods, beginning with a two-year
policy period of January 1, 1963, to January 1, 1965, followed by renewals for
seven additional one-year pdlicy periods) (9 years);
No. GLX-731-76-1 (January 1, 1976, to January 1, 1978) (2 years);
No. GLX-731-78-1 (January 1, 1978, to January 1, 1981) (3 years); and
No. XGL-731-81-1 (January 1, 1981, to January 1, 1982) (1 year)
(collectively, the “Transport Policies™,
This insurance coverage action seeks relief with respect to the latter policy, number XGL-731-
81-1 (1981 Transport Policy™).
27. Policy No. 031001 was initially issued for the policy period January 1,
1963, to January 1, 1965. Policy No. 031001 as issued provides insurance coverage for all sums
Vulean becomes legally obligated to pay as dalﬁages because of bodily injury (including
stckness and disease) or property damage. Policy No. 031001 as issued provides bodily injury
coverage subject to limits of $200,000 ecach person and $500,000 each accident, as well as an
aggregate limit of $500,000 solely applicable to products liability claims. Policy No. 031001 as
1ssued provides property damage coverage subject to a limit of $100,000 each accident, as well
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as an aggregate limit of $300,000 applicable only and separately to products claims, operations
claims, protective claims, and contractual liabi lity claims. The liability coverage provided by
Policy No. 031001 as issued is excess of a $25,000 self-insured retention that applies cach
accident to bodily injury and property damage combined

28. Policy No. 31001 as issued obligated Transport to defend Vulean in any suit
seeking damages on account of alleged bodily injury or property damage. This duty to defend
obligated Transport to provide an immediate, “first doHar” defense, i.e., Vulcan need not have
incurred a liability to pay damages in excess of the self-insured retention before Transport’s
duty to defend arises. The amounts incurred by Transport to defend suits against Vulcan were
payable by Transport in addition to the policy limits and were not subject to any monetary limit.

29. Policy No. 031001 as issued included a “Continuous Endorsement” which
provides that, by paying a renewal premium, the Policy may be continued in force past its
January 1, 1965, expiration date, for successive twelve-month policy periods. Vulcan is
informed and believes, and on that basis alleges, that Policy No. 031001 was continued in force
for seven additional twelve-month policy periods, from January 1, 1965, to January 1, 1972.

30. Policy No. 031001 was amended as of March 18, 1965. Policy No. 031001
was amended to apply in terms of “occurrences” rather than “accidents,” and to provide that the
“each accident” limits described in Paragraph 27 hereinabove would apply “each occurrence.”
Similarly, the $25,000 seif-insured retention was amended to apply to “each occurrence.”

31. Policy No. 031001 as amended March 18, 1965, gives Vulcan the right to
investigate, defend and settle claims made against Vulcan. Policy No. 031001 as amended
obligates Transport to indemnify Vulcan against investigation, adjustment and legal expenses
incurred by Vulcan in investigating, defending and settling claims made again.st Vulcan in any
case reselved for an amount in excess of the $25,000 self-insured retention, The amounts
incurred by Transport to indemnify Vulcan against investigation, adjustment and fegal expenses
are payable by Transport in addition to the policy limits, in an amount determined according to
the ratio that Transport’s proportion of the loss as finally adjusted bears to the whole amount of

such loss.
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32. As of the January 1, 1970, renewal, the self-insured retention provided by
Policy No. 031001 was increased to $50,000 each occurrence.

33. Policy No. GLX-731-76-1 was issuéd for the policy period J anuary 1, 1976,
to January 1, 1978. Policy No. GLX-731-76-1 provides insurance coverage for all sums Vulean
becomnes obligated to pay by reason of liability for damages on account of personal injury
(including bodily injury) or property damage caused by or arising out of an occurrence. The
Policy additionally covers all sums paid as law costs, expenses for lawyers, investigators, and
other persons, and for ]itigatioh, settlement, adjustment and investigation of claims and suits,
Policy No. GLX-731-76-1 provides coverage subject to limits of $10 million each occurrence
(personal injury and property damage combined), as well an annual aggregate limit ot $10
million solely applicable to products liability claims. The liability coverage provided by Policy
No. GLLX-731-76-1 is excess of a $100,000 self-insured retention that applies each occurrence to
personal injury and property damage combined.

34. Policy No. GLX-731-78-1 was issued for the policy period January 1, 1978,
to Janvary 1, 1981, Policy No. GLX-731-78-1 provides insurance coverage for all sums Vulean
becomes obligated to pay by reason of liability for darﬁages on account of personal injury
(including bodily injury) or property damage caused by or arising out of an occurrence. The
Poliéy additionally covers all sums paid as law costs, expenses for lawyers, investigators, and
other persons, and for litigation, settlement, adjustment and investigation of claims and suits,
Policy No. GLX-731-78-1 provides coverage subject to Hmits of $10 miliion each occurrence
(personal injury and property damage combined), as well an annual aggregate limit of $10
million solely applicable to products liability claims. The liability coverage provided by Policy
No. GLX-731-78-1 is excess of a $100,000 sclf-insured retention that applies each occurrence to
personal injury and property damage combined,

35. Policy No. XGL-731-81-1 was issued for the policy period January 1, 1981,
to January 1, 1982 (“1981 Transport Policy”). The 1981 Transport Policy provides insurance
coverage for all sums Vulcan becomes legally obligated to pay as damages because of personal

injury (including bodily injury) or property damage. The 1981 Transport Policy provides
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coverage subject to limits of $10 million each occurrence (personal infury and property damage
combined), as well an annual aggregate limit of $10 million solely applicable to products
liability claims. The lability coverage provided by the 1981 Transport Policy is excess of a
$100,000 seli-insured retention that applies each occurrence 1o personal injury and property
aamage combined.

36. The 1981 Transport Policy obligatcs Transport to defend Vulean in any suit
seeking damages on account of personal mjury or property damage not within the terms of the
coverage of underlying insurance policies identified in the 1981 Transport Policy’s Schedule A.
This duty to defend obligates Transport to provide an immediate, “first dollar” defense, /e,
Vulcan need not have incurred a liability to pay damages in excess of the self-insured retention
betore Transport’s duty to defend arises. Legacy Vulean Corp. v. Superior Court (2010) 185
Cal.App.4th 677. The amounts incurred by Transport to defend suits against Vulcan are
payable by Transport in addition to the policy limits and are not subject to any monetary limit.

37. First State issued liability insurance policy number 917381 1o Vulcan for the
period January 1, 1981, to January 1, 1982 (“First State Policy™). The First-State Policy
provides insurance coverage in excess of the coverage provided by the immediately underlying
1981 Transport Policy. The First State Policy provides insurance coverage for all sums Vulcan
becomes obligated to pay by reason of liability for damages because of personal injury
(including bodily injury) or property damage caused by an occurrence. The Tirst State Policy
provides coverage subject to limits of $5 million cach occurrence (personal injury and property
damage combined), as well an annual aggregate limit of $5 million solely applicable to products
liability claims.

38. Once the aggregate limit of the underlying 1981 Transport Policy has been
exhausted and Transport no longer has a duty to defend, the First State Policy obligates First
State to defend Vulcan in any suit against Vulcan alleging personal injury or property damage
occurring during the First State Policy period. This duty to defend obligates First State to
provide an immediate, “first dollar” defense, i.e!, Vulean need not have incurred a liability to

pay damages in excess of any self-insured retention before First State’s duty to defend arises.
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The amounts incurred by First State to defend suits against Vulean are payable by First State in
addition to the policy limits and are not subject to any monetary }imit, -

39. ERC issued liability insurance policies number U-4114-70 and U-4114-73 1o
Vulcan for the periods J anuary 1, 1969, to January 1, 1970, and January 1, 1970, to January 1,
1972, respectively (“FRC Policies™). The ERC Policies provide insurance coverage in excess of
the coverage provided by the immediately undertying Transport Policy No. 031001. The ERC
Policies provide insurance coverage for all sums Vulcan becomes obligated to pay by reason of
liability for damages because of personal injury (inc[udiﬁg bodily injury) or property damage
caused by an occurrence. Each ERC Policy provides coverage subject to.Jimits of $10 million
each oceurrence (personal inj ury and property damage combined), as well an annual aggregate
limit of $10 million solely applicable to products liability claims,

40. Each of the ERC Policies provides that, “If no other insurer has the ri ght and
duty to do so, [ERC] shall have the right and duty to defend any suit against [Vulcan] seeking
damages on account of such personal injury or property damage, even if any of the allegations
of the suit are groundless, false or fraudulent .. .» This duty to defend obligates ERC 1o
provide an immediate, “first dotlar™ delense, i.e., Vulean need not have incurred a liability to
pay damages in excess of any self-insured retention before ERC’s duty to defend arises. The
amounts incurred by ERC to defend suits against Vulcan are payable by ERC in addition to the
policy limits and are not subject to any monetary limit. (The Transport Policies, the First State
Policy and the ERC Policies are sometimes collectively referred to as “Policies.™

41. The liability coverage provided by each Poticy is “triggered” and obli gates
the issuing Insurer to provide coverage if an accident or occurrence feading to liability resulted
n injury or damage during the policy period. In a case involving continuing or repeated damage
or injury occurring over a period of time, each Policy in effect during that period of time is
“triggered” and separately and independently requires the issuing Insurer to pay the entire
amount Vulcan becomes legally oblj gated to pay because of the accurrence (subject to policy
limits). If more than one Policy is “triggered,” Vulcan may select any one of the “triggered”

Policies and call on the issuing Insurer to pay the entire amount of Vulcan’s legal Hability.
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42. Each Insurer’s duty to defend arises with respect to any suit as alleged or

otherwise would or at least potentially could lead to a liability covered by the Insurer’s Policy.

FIRST CAUSE OF ACTION

(Breach Of Contract, against Transport)

43. Vulcan re-alleges and incorporates by reference each of the allegations made

- herein at Paragraphs 1 through 15, inclusive, 20 through 36, inclusive, and 4] through 42,

inclusive, as though fully set forth at this place.

44. Each of the Underlying Actions as alleged or otherwise would or at least
potentially could lead to a liability covered by the 1981 Transport Policy.

45. Vulean timely notified Transport of the Underlying Actions.

46. Transport has failed and refused to defend Vulcan in and against the
Underlying Actions.

47. Transpoit, in failing and refusing to defend Vulcan in and against the

‘Underlying Actions. breached and continues to breach its contractual duty to defend Vulean in

the Underlying Actions.

48. As a direct and proximate result of Transport’s breaches of its contractual
obligation to defend Vulcan in the Underlying Actions, as alleged herein, Vulcan has suffered
damages and is entitled to recover from Transport an amount substantially in excess of $10
mullion, plus prejudgment interest. Vulcan's damages due to Transport’s ongoing breaches of
its duty to defend Vulcan in and against the Underlying Actions are continujng and are expected
to increase by the time of trial. Vulcan reserves its right to amend and will amend its Amended

Complaint to set forth with precision the amount of its total damages when ascertained.

SECOND CAUSE OF ACTION

(Breach Of Duty to Provide Independent Counsel, against Transport)
49. Vulcan re-alleges and incorporates by reference each of the allegations made
herein at Paragraphs 1 through 15, inclusive, 20 through 36, inclusive, 41 through 42, inclusive,

and 44 through 48, inclusive, as though fully set forth at this place.
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50. Transport has failed and refused 1o provide Vulcan with indepéndent counsel
to represent and defend Vulcan in and against the Underlying Actions, and has failed and
refused to consent to Vulean’s selection of independent counsel and to pay the fees and costs of
independent counse] representing and defending Vulcan'in and against the Underlying Actions.

51. Transport, in failing and refusing to provide Vulcan with independent
counsel to represent and defend Vulean in and against the Underlying Actions, and in failing
and refusing to consent to Vulcan’s selection of independent counsel and to pay the fees and
costs of independent counsel representing and defending Vulcan in and against the Underlying
Actions, breached and continues to breach its duty to provide Vulcan with independent counsel.

52. As a direct and proximate result of Transport’s breaches of its duty to provide
Vulean with independent counsel to represent and defend Vulcan in and against the Underlying
Actions, Vulean has suffered damages and is entitled to recover from Transport an amount
substantially in excess of $10 million, plus prejudgment interest. Vulcan’s damages due to
Transport’s ongoing breaches of iis duty to provide independent counsel are continuing, and are
expected to increase by the time of trial. Vulcan reserves its right to amend and will amend its
Amended Complaint to set forth with precision the amount of its total damages when

ascertained.,

THIRD CAUSE OF ACTION

(Breach of the Implied Covenant of Good Faith and Fair Dealing, against Transport)

53. Vulcan re-alleges and Incorporates by reference each of the allegations made
herein at Paragraphs 1 through 15, inclusive, 20 through 36, inclusive, 41 through 42, inclusive,
44 through 48, mchmve and 50 through 52, inclusive, as though fully set forth at this place.

54 Implied in each of the Transport Policies is a covenant that Transport will act
in good faith and deal fairly with Vulcan; that it will do nothing to interfere with Vulean's right
to receive the benefits of the Policy; that it will place Vulcan’s interests before its own interests;
that it will exercise diligence, good faith and fidelity in safeguarding Vulcan's interests; and that

it will deal ethically with Vulcan and will fairly and adequately inform Vulcan with respect to
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the nature and scope of its insurance coverage (hereinafter referred to as “the covenant of good
faith and fair dealing”).

55. Transport is an inactive insurance company in run-off. Transport does not
and will not market or underwrite any new insurance business. Transport has no premium
income. Transport’s only “business” is resolving claims against so-called “legacy” policies,
without the benefit of premium income, relying solely on investiment income, reserves, and
reinsurance as sources of payment.

56. Transport is not in the business of attracting new customers or retaining old
customers for its insurance products, because it no longer offers any insurance products.
Transport therefore lacks incentive to conduct its insurance claim-handiing in a fair manner that
encourages legacy policy holders and others to continue buying or begin buying insurance from
Transport. Transport’s only continuing interest in its dealings with its‘legacy policy holders is
its interest in resolving those policy hotders™ claims for as little noney as possible.

57. Randall & Quilter Investment Holdings ple (“Randall & Quilter) bought
Transport in late 2004. Randall & Quilter owns and operates Transport through its U.S.
subsidiary, Randall & Quilter America Holdings, Inc. (“R&Q America™). Randall & Quilter
operales a profitable business by which it “manages, acquires and realises the surplus assets of
solvent non-life insurance companies in run-off.” Randall & Quilter’s Insurance Investments
Division acquires solvent insurance companies in run-off, and “seeks to realise surplus assets
within such companies once their liabilities have been reduced and regulatory approval to
release surpluses has been obtained and achicves complete exits through schemes of
arrangements, transfer or sale.™

58. Vulcan is informed and believes, and on that basis alleges, that one strategy
used by Randall & Quilter, R&Q America and Transport in their effort to “realise surplus
assets™ by “reducing liabilities” — to “exit” the business with a substantial “released surplus™ - is
to obtain from as many legacy policy holders as possible their agreement to “commute” or
cancel their Transport policies, thus making those policies unavailable to pay and not financially

accountable for future claims,
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59. Vulean is informed and believes, and on that basis alleges, that Transport
engages in a pattern and regular business practice of resisting and contesting valid insurance
claims, of delaying the processing and resolution of valid insurance claims, and of failing and
refusing to make payment on valid insurance claims, both as a way to reduce liabilities and
generate a surplus — not for the benefit of a pool of current and future policy holders, but for the
benefit and bottom line profit of Randall & Quilter — and as a tactic to drive down the value of
legacy policies, to discourage legacy policy holders from continuing to rely on their Transport
policies as risk management assets, and 1o pressure legacy policy holders to commute their
Transport policies for inadequate consideration.

60. Beginning in January 2005, just two months after Randall & Quilter acquired
Transport, Transport (acting under the control of and/or in concert with Randall & Quilter and
R&Q America) embarked on a concerted effort and campaign to deny and avoid any obligation
to Vulcan under the Transport Policies, with the intent and purpose to harass and intimidate
Vulcan and thereby discourage Vulean from pursuing its contractual and other rights to
insurance coverage pursuant to those Policies, and to force Vulean to commute and/or abandon
its legal rights in the Transport Policies for inadequate or no consideration. This concerted
effort and campaign has continued to this day for nearly eight and one-half {8 1/2) years now.

61. In accordance with and pursuant to this concerted effort and campaign, .
Transport has unreasonably delayed, denied, refused and failed to defend Vulcan in and against
the Underlying Actions; Transport has unreasonably delayed, denied, refused and failed to
provide Vulcan with independent counsel to represent and defend Vulean in and against the
Underlying Actions: and Transport has unreasonably delayed, denied, refused and failed to

consent Lo Vulean's selection of independent counsel and to pay the fees and costs of

~ independent counsel representing and defending Vulcan in and against the Underlying Actions,

all without any reasonable good faith basis for doing so. Transport has denied, delayed, failed
and refused to provide for Vulean’s defense solely out of concern for Transport’s own financial
well-being, including the financial well-being of its ultimate owner, Randall & Quilter, and in

complete and conscious disregard of Vulcan®s financial well-being and Vulcan’s rights under
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the 1981 Transport Policy and under law. Transport has done so for the purpose of consciously
depriving Vulcan of the rights and benefits to which Vulcan is entitled under that Policy and by
law and, in so doing. Transport has placed its own interests above those of Vulcan for the
purpose of retaining and utilizing money which should have been paid to defend or for the
defense of Vulcan in-and against the Underlying Actions,

62. By such wrongful conduct, Transport has violated and breached its covenant
of good faith and fair dealing.

63. By reason of Transport’s violation and breach of its covenant of good faith
and fair dealing as alleged herein, Vulcan has sustained substantial damages, including
disbursements relating to insurance coverage litigation and attorneys fees and costs. These
sums are expected 10 increase by the time of trial. Vulcan reserves jts right to amend and wil)
amend its Amended Complaint to set forth with precision the amount of its total damages when
asceriained,

64. Vulcan is informed and belicves, and on that basis alleges, that in taking such
actions, ‘Iransport’s conduct has been and is despicable in that Transport has acted willtully
with malice, fraud, and/or oppression, as defined in Civil Code Section 3294, 50 as to deprive
Vulean of its rights and benefits under the 1981 Transport Policy and under law, with conscious
disregard of the consequences of these acis on Vulean, and with the deliberate intent to vex,
injure and annoy Vulean and advance Transport and its owners” own pecuniary interests.

65. As aresult of Transport’s wrongful conduct, as alleged herein, Vulcan is
entitled to recover its damages, including attomeys fees and expenses, and to claim and recover
punitive damages from Transport, in an amount sufficient to punish and make an example of

Transport in order to deter such conduct in the future.

FOURTH CAUSE OF ACTION

(Declaratory Relief, against First State)
66. Vulcan re-alleges and incorporates by reference each of the allegations made
herein at Paragraphs 1 through 17, inclusive, 20 through 38, inclusive, and 41 through 42,
inclusive, as though fully set forth at this place.
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67. Vulcan seeks a declaration of its rights under the First State Policy in
accordance with §§ 1060 and 379 of the Calitornia Code of Civil Procedure,

68. An actual and justiciable controversy exists between Vulcan and First State
concerning First State’s contractual obligation to defend Vulcan in and against the Underlying
Actions,

69. Vulcan contends and desires a judicial determination and declaration that, if
and when the 1981 Transport Policy’s “products hazard” aggregate limit is exhausted, First
State has a duty to defend Vulcan in and against the PerSec Claims and Float-Sink Lab Claims.

70. Vulcan is informed and believes, and on that basis alleges, that First State’s
contentions concerning the parties’ respective rights and duties with respect to Transport’s
continuing duty to defend Vulcan in and against the PerSec and Float-Sink Lab Claims and First
State’s obligation to defend Vulcan in and against those Claims if and whén the 1981 Transport
Policy’s “products hazard” aggregate limit is exhausted are in conflict with the contentions of
Transport and Vulcan. |

71. Vulcan desires a judicial determination of the respective rights and duties of
the parties and a declaration that its contention, as set forth above, is correct. Such a declaration
is necessary and proper at this time in order that all the parties wil] be bound by the same
interpretation of the Policies and may determine their rights and obligations among themselves,

and 50 as 10 avoid the multiplicity of legal actions that would otherwise he nccessary.

FIFTH CAUSE OF ACTION

(Declaratory Relief, against ERC)

72. Vulcan re-alleges and incorporates by reference each of the allegations made
herein at Paragraphs 1 through 42, inclusive, and 67 through 71, as though fully set forth at this
place.

73. Vulcan seeks a declaration of its rights under the First State Policy in

accordance with §§ 1060 and 379 of the California Code of Civil Procedure.
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74. An actual and justiciable controversy exists between Vuican and ERC
concerning ERC’s contractual obligation to defend Vulcan in and against the Underlying and
Actions.

75. Vulcan contends and desires a judicial determination and declaration that, if
First State does not have a duty to defend Vulcan in and against the PerSec Claims and Float-
Sink Lab if and when the 1981 ‘Fransport Policy’s “products hazard” aggregate limit becomes
exhausted Claims, then ERC has a duty to defend Vulcan in and against the PerSec Claims and
the Float-Sink Lab Claims.

76. Vulcan is informed and believes, and on that basis alleges. that ERC’s
contentions concerning the parties” respective rights and duties with respect to Transport’s
continuing duty to defend Vulean in and against the PerSec and Float-Sink Lab Claims, First
State’s obligation to defend Vulcan in and against those Claims if and when the 1981 Transport
Policy’s “products hazard™ aggregate limit is exhausted, and ERC’s obli gation to defend Vulcan
in and against those Claims if First State does not have a duty to defend are in conflict with the
contentions of Transport, First State and Vulean.

77. Vulcan desires a judicial determination of the respective rights and duties of -
the parties and a declaration that its coniention, as set forth above, is correct. Such a declaration
is necessary and proper at this time in order that all the parties will be bound by the same
interpretation of the Policies and may determine their rights and obligations among themselves,

and so as to avoid the multiplicity of legal actions that would otherwise be necessary.

PRAYER FOR RELIEF

WHEREFORE, Vulcan prays for judgment as follows:

A. Onits First Cause of Action, compensatory damages against Transport in an
amount substantially in excess of $10 million, according to proof at trial, and interest thereon.

B. Onits Second Cause of Action, compensatory damages against Transport in
an amount substantially in excess of $10 million, according to proof at trial, and interest
thereon,

C. On its Third Cause of Action:

20
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(D) Compensatory damages against Transport, according to proof at trial, in
an amount sufficient to compensate Vulean for amounts it has been forced to incur as a
direct and proximate result of Transport’s breach of the implied covenant of good faith
and fair dealing, including but not limited to Vulean’s attorney’s fees and cxpenses, and
interest thereon; and
(2) Exemplary and punitive damages against Transport in an amount
sufficient 1o punish and make an example of Transport for its conscious and malicious
disregard of Vulcan's legal rights and to deter similar tortious misconduct in the future;
D. Onits Fourth Cause of Action, a declaration that if and when the 1981
Transport Policy's “products hazard” aggregate limit is exhausted, First State has a duty to
defend Vulcan in and against the PerSec Claims and the Float-Sink Lab Claims.
E. On its Fifth Cause of Action, a declaration that if First State does not have a
duty to defend Vulean in and against the PerSec Claims and the Float-Sink Lab Cfailins if and
wilen the 1981 Transport Policy's “products hazard” aggregate limit becomes exhausted, then

ERC has a duty to defend Vulean in and against the PerSec Claims and thc Float-Sink Lab

Claims.

F. For costs of suit and attorneys fees, as allowed by law; and

G. For such other relief as the Court deems Just and proper.
DATED: May 9, 2013 COVINGTON & BURLING LLP

~— i /

By: /"iff};r_w,é}/«' L £ SR
Donald W. Brown

VLT

Attorneys for Plaintitf
Legacy Vulcan Corp.

2]
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PROOF OF SERVICE

SUPERIOR COURT OF THE STATE OF CALIFORNIA
FOR THE COUNTY OF LOS ANGELES

I am a citizen of the United States. My business address is One Front Street,
35th Iloor, San Francisco, California 94111, ] am employed in the City and County of
San Francisco where this service takes place. T am over the age of 18 years, and not a party to
the within cause. I am readily familiar with my employer's normal business practice for

collection and processing of correspondence for mailing with the U.S. Postal Service. On the
date set forth below, [ served the foregoing document(s) described as:

LEGACY VULCAN CORP.’S AMENDED COMPLAINT FOR DAMAGES FOR
BREACH OF CONTRACT; FOR DAMAGES FOR BREACH OF THE IMPLIED
COVENANT OF GOOD FAITH AND FAIR DEALING; AND FOR DECLARATORY
RELIEF

on counsel of record in the consolidated action,

[X]  (ELECTRONIC MEANS VIA FILE & SERVEXPRESS) I posted it to the File &
ServeXpress website in accordance with that stte’s procedures.

[X]  (STATE) 1 declare under penalty of perjury under the laws of the State of California
that the above is true and correct.

Executed on May 9, 2013, at San Francisco, California.

N
{ / f‘/?/)’n"UZ - 71 51/(_.—«—
J./\({S/TES FABIAN

Proot of Service
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